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THE  COURT-IMPOSED  MAJOR  LEAGUE 
BASEBALL  ANTITRUST  EXEMPTION 


WEDNESDAY,  FEBRUARY  15,  1995 

U.S.  Senate, 
Subcommittee  on  Antitrust,  Business  Rights, 

AND  Competition, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  2:02  p.m.,  in  room 
SH-216,   Hart   Senate   Office   Building,   Hon.    Strom   Thurmond, 
(chairman  of  the  subcommittee)  presiding. 

Also  present:  Senators  Hatch,  Simpson,  Specter,  DeWine  (ex 
officio),  Biden  (ex  officio),  Leahy,  Heflin,  Simon  (ex  officio),  and 
Feingold. 

OPENING  STATEMENT  OF  HON.  STROM  THURMOND,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  The  subcommittee  will  come  to  order. 

Welcome  to  the  first  hearing  this  year  of  the  Subcommittee  on 
Antitrust,  Business  Rights,  and  Competition.  Today,  we  are  here  to 
receive  testimony  on  the  baseball  antitrust  exemption.  It  is  appro- 
priate that  the  Congress  consider  this  issue  as  a  matter  of  public 
policy.  The  current  baseball  strike  has  heightened  interest  in  the 
Congress  and  with  the  American  people  concerning  the  impact  of 
the  baseball  antitrust  exemption. 

The  ongoing  labor  dispute  obviously  is  very  bad  for  baseball  fans. 
It  is  bad  for  the  economic  health  of  the  cities  in  which  major  league 
teams  are  located.  Each  city  reportedly  loses  more  than  $1  million 

Eer  canceled  game.  The  dispute  between  the  players  and  owners  is 
ad  for  the  tens  of  thousands  of  working  Americans  who  try  to 
make  their  living  by  providing  the  goods  and  services  necessary  for 
major  league  baseball. 

Despite  our  interest  in  seeing  the  players  return  to  the  field,  we 
must  be  ever  mindful  of  the  need  to  limit  Federal  Government 
intervention  into  matters  best  left  to  private  remedies.  The  Con- 
gress should  determine  how  much  Federal  involvement,  if  any, 
serves  the  public  interest  in  this  area.  But  as  long  as  the  special 
antitrust  exemption  remains  in  place  for  baseball,  the  Congress  is 
involved.  The  (I^ongress  has  an  impact  on  the  sport  by  simply  per- 
mitting the  special  exemption  to  remain  long  after  the  factual  basis 
for  it  has  disappeared. 

It  is  well  known  that  baseball's  antitrust  exemption  is  essentially 
a  historical  accident.  The  exemption  was  established  in  1922  by  the 
Supreme  Court,  not  the  Congress,  when  the  Court  held  that  profes- 
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sional  baseball  was  not  interstate  commerce  and  therefore  could 
not  be  subject  to  the  Federal  antitrust  laws. 

Since  that  time,  the  Supreme  Court  held  that  baseball  is,  of 
course,  interstate  commerce,  but  the  Court  refused  to  end  the  ex- 
emption. Instead,  the  Court  held  that  it  is  up  to  the  Congress  to 
make  any  necessary  changes  in  the  exemption.  In  light  of  the  Su- 
preme Court  decisions  in  this  area,  we  must  recognize  that  respon- 
sibility has  shifted  to  the  Congress  to  address  the  exemption  and 
whatever  effects  it  may  have  on  major  league  baseball's  problems. 

The  accidental  nature  of  the  exemption  is  not  a  sufficient  reason 
to  end  it.  There  would  be  little  talk  of  removing  the  exemption  if 
professional  baseball  were  trouble-free  and  the  exemption  clearly  in 
the  public  interest.  However,  that  does  not  reflect  the  status  of 
baseball,  and  it  is  my  belief  that  the  special  exemption  lacks  suffi- 
cient justification  to  continue. 

Yesterday,  I  introduced  the  Major  League  Baseball  Antitrust  Re- 
form Act  to  repeal  the  exemption.  I  was  pleased  to  have  the  rank- 
ing Member  of  this  subcommittee,  Senator  Leahy,  join  me  in  intro- 
ducing this  bill.  Although  removing  the  antitrust  exemption  will 
not  automatically  resolve  the  problems  with  baseball,  I  do  believe 
it  will  move  baseball  in  the  right  direction. 

The  Thurmond-Leahy  legislation  repeals  baseball's  antitrust  ex- 
emption, while  maintaining  the  status  quo  for  the  minor  leagues. 
Protecting  the  current  relations  with  the  minor  leagues  is  impor- 
tant to  avoid  disruption  of  the  more  than  170  minor  league  teams 
which  are  thriving  throughout  our  Nation.  This  is  a  priority  which 
other  members  and  I  have  clearly  expressed. 

I  am  also  concerned  about  the  issue  of  franchise  relocation,  a 
subject  on  which  I  held  hearings  in  the  mid-1980's  while  serving 
as  chairman  of  the  Judiciary  Committee.  Relocation  is  a  significant 
issue  to  baseball,  as  well  as  other  professional  sports.  If  the  anti- 
trust laws  need  adjustment  in  this  area,  we  will  consider  this  mat- 
ter in  the  context  of  all  professional  sports.  Thus,  the  Thurmond- 
Leahy  bill  does  not  address  franchise  relocation,  but  separate  legis- 
lation is  being  considered  to  protect  objective  franchise  relocation 
rules  in  all  professional  sports. 

The  Thurmond-Leahy  legislation  does  not  affect  the  so-called 
nonstatutory  labor  exemption.  The  nonstatutory  labor  exemption 
shields  employers  from  the  antitrust  laws  when  they  are  involved 
in  collective  bargaining  with  a  union.  Court  interpretations  of  the 
nonstatutory  labor  exemption  are  somewhat  unsettled,  but  there  is 
no  doubt  that,  at  a  minimum,  repealing  baseball's  special  exemp- 
tion would  permit  antitrust  challenges  in  the  absence  of  a  collective 
bargaining  arrangement  and  would  place  baseball  on  the  same 
footing  as  other  professional  sports  and  businesses. 

Some  Members  of  Congress  believe  that  we  should  not  get  in- 
volved during  the  current  strike,  while  other  Members  have  as- 
serted that  in  the  absence  of  a  strike  there  is  no  need  for  the  Con- 
gress to  take  action  on  this  issue.  Whether  there  is  a  strike  or  not, 
it  is  my  belief  that  it  is  proper  for  the  Congress  to  consider  this 
antitrust  issue  as  a  matter  of  public  policy.  The  Congress  has  con- 
sidered baseball's  antitrust  exemption  in  the  past,  including  serious 
attention  by  the  Senate  Judiciary  Committee  last  year  prior  to  the 


current  strike.  I  intend  to  continue  working  on  this  issue,  even  if 
the  strike  were  to  end  today. 

The  hearing  this  afternoon  is  intended  to  focus  on  the  poUcy  im- 
pUcations  of  baseball's  antitrust  exemption,  rather  than  the  details 
of  the  current  baseball  strike  and  the  course  of  the  unsuccessful  ne- 
gotiations. Although  the  ongoing  strike  raises  questions  about  the 
antitrust  exemption,  the  problems  in  major  league  baseball  go 
deeper  than  this  one  strike.  Baseball  has  suffered  a  strike  or  lock- 
out every  time  a  contract  has  expired  during  the  last  quarter  cen- 
tury. That  is  eight  strikes  or  lock-outs  in  a  row.  Not  surprisingly, 
baseball  has  the  worst  stoppage  record  of  all  professional  sports. 

As  a  practical  matter,  there  is  no  guarantee  that  any  legislation 
on  this  subject  will  be  enacted  promptly,  despite  our  best  efforts, 
given  the  press  of  other  business  in  both  the  Senate  and  the  House. 
Thus,  our  consideration  of  baseball's  antitrust  exemption  ought  to 
have  little  impact  on  baseball's  negotiations.  The  players  and  own- 
ers certainly  should  continue  to  work  to  settle  their  differences 
without  assuming  that  congressional  intervention  will  occur. 

In  conclusion,  I  join  the  millions  of  Americans  who  are  anxious 
for  the  1995  baseball  season  to  begin,  and  encourage  the  owners 
and  players  to  resolve  their  differences.  But,  again,  I  believe  the 
proper  role  for  the  Congress  is  to  repeal  the  court-imposed  anti- 
trust exemption.  This  will  restore  baseball  to  the  same  level  play- 
ing field  as  other  professional  sports  and  businesses.  By  removing 
the  antitrust  exemption,  the  players  and  owners  will  have  one  less 
distraction  keeping  them  from  developing  a  long-term  working  rela- 
tionship, and  the  Congress  will  no  longer  be  intertwined  in  baseball 
because  of  the  special  exemption. 

As  chairman  of  the  Antitrust  Subcommittee,  I  am  committed  to 
a  fair  examination  of  the  issues  involved  in  baseball's  antitrust  ex- 
emption. We  have  a  number  of  distinguished  witnesses  today  and 
I  look  forward  to  hearing  from  each  of  them. 

Based  on  prior  practice,  the  only  other  opening  statement  before 
turning  to  the  first  witness  panel  will  be  by  the  ranking  Member 
of  the  subcommittee. 

Senator  Leahy,  do  you  have  an  opening  statement? 

OPENING  STATEMENT  OF  HON.  PATRICK  J.  LEAHY,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  VERMONT 

Senator  Leahy.  I  do,  Mr.  Chairman,  and  I  note  that  what  we  are 
really  doing  today  is  resuming  hearings  into  what  the  U.S.  Su- 
preme Court  concedes  is  an  aberration  in  our  laws  and,  of  course, 
that  is  the  exemption  from  the  Federal  antitrust  laws  enjoyed  by 
major  league  baseball. 

Our  antitrust  laws,  as  we  know,  are  intended  to  protect  competi- 
tion and  benefit  consumers.  No  one  is  or  should  be  above  the  law, 
but  for  70  years  major  league  baseball  has  operated  outside  of  our 
antitrust  laws.  I  think  that  is  wrong.  I  think  it  should  be  corrected. 
In  fact,  last  summer  the  Senate  Judiciary  Committee  had  an  oppor- 
tunity to  right  the  situation.  We  considered  a  bill,  as  you  will  re- 
call, Mr.  Chairman,  to  repeal  baseball's  antitrust  exemption.  We 
stuttered  and  stumbled  around  a  bit  and  then  by  a  vote  of  7  to  10 
the  measure  was  defeated. 


I  should  note  that  Senator  Simpson  and  you  and  I  cast  votes  for 
repeal  along  the  lines  of  the  bill  Senator  Thurmond  and  I  have  re- 
cently introduced.  Incidentally,  I  might  say  for  those  of  you  who 
spend  more  time  in  Washington — I  realize  we  have  a  lot  of  folks 
from  out  of  town,  but  for  those  who  are  inside  Washington,  there 
has  been  some  comment  that  Senator  Thurmond  and  I  are  not  al- 
ways ideological  soul  mates  on  issues  before  the  Congress,  and  a 
Thurmond-Leahy  is  either  one  of  two  things.  Either  we  have  got  a 
darned  good  bill  or  one  of  us  didn't  read  it.  I  think  it  is  a  darned 
good  bill,  and  I  think  Chairman  Thurmond  does,  too. 

After  we  had  had  that  vote  last  year,  negotiations  between  major 
league  baseball  owners  and  players  just  fell  apart.  Since  then,  we 
have  had  a  preemptive  strike,  we  have  had  the  unilateral  imposi- 
tion of  a  salary  cap,  we  have  had  failed  efforts  at  mediation,  we 
have  had  the  loss  of  one  season,  and  now  we  have  the  likely  oblit- 
eration of  a  second  season.  At  the  same  time,  we  have  pleas  from 
all  corners  to  resolve  the  current  impasse,  and  those  pleas  are  fall- 
ing on  deaf  ears. 

In  my  view,  major  league  baseball's  exemption  from  Federal  anti- 
trust laws  has  significantly  contributed  to  the  problem  that  faces 
us  all  today.  Had  Congress  repealed  that  out-of-date,  judicially  pro- 
claimed immunity  from  law,  I  believe  this  matter  would  not  be  fes- 
tering today.  So  I  hope  we  are  at  long  last  going  to  take  up  the 
issue  of  major  baseball's  antitrust  exemption. 

Baseball — we  all  will  stand  up  and  say  it  is  the  national  pastime, 
and  I  believe  we  all  believe  that,  but  it  certainly  hasn't  been  in  the 
past  year.  I  remember  the  time  when  it  would  bind  parent  to  child, 
I  remember  going  to  Fenway  Park  as  a  child  with  my  parents,  and 
I  have  taken  my  three  children  to  games  there  and  down  here.  I 
think  it  teaches  important  values,  including  the  benefits  of  team- 
work and  doing  one's  best,  to  say  nothing  about  what  it  is  in  our 
history. 

Everybody  involved  with  it  is  really  the  caretaker  of  the  baseball 
history  for  that  year,  but  I  am  afraid  the  current  caretakers  are 
about  to  cost  Americans  another  year  without  baseball.  A  lot  of 
people  look  forward  to  the  joys  of  spring  training  and  to  following 
their  favorite  teams  on  radio  or  television.  They  are  not  going  to 
have  that.  Youngsters  who  look  for  positive  role  models  or  contem- 
porary heroes  in  a  sport  to  span  generations  of  Americans — they 
are  not  going  to  have  it.  Cities  and  towns  that  have  invested  mil- 
lions in  facilities  to  support  major  league  baseball,  millions  in  fa- 
cilities in  tax  dollars  and  in  private  contributions — they  are  going 
to  be  cheated. 

Look  at  the  vendors  and  others  who  rely  on  baseball  for  jobs; 
people  park  cars,  sell  T-shirts,  hot  dogs,  whatever.  These  people 
are  going  to  be  hit  again.  They  have  mortgages,  they  have  chil- 
dren's tuition  payments,  they  have  normal  costs,  and  they  are 
going  to  be  out. 

In  Vermont  where  I  grew  up,  virtually  everyone  was  a  Red  Sox 
fan.  Now,  we  split  that  loyalty  between  the  Red  Sox  and  the  Mon- 
treal Expos.  We  have  got  a  new  and  successful  minor  league  team, 
the  Vermont  Expos.  We  also  have  businesses  and  jobs  that  depend 
on  baseball,  and  people  have  been  hurt  by  losses  even  in  a  little 
State  by  Vermont. 


I  think  of  the  eight  employees  at  Moot  Wood  Turnings  in 
Northfield  Falls,  VT.  They  lost  their  jobs  in  the  wake  of  the  strike 
last  August.  You  might  wonder  what  a  little  company  in  Northfield 
Falls,  VT,  has  to  do  with  it.  Well,  they  make  these  replica  bats  for 
baseball  fans  around  the  country.  They  have  been  doing  this  for  40 
years — not  quite  the  size.  Senator  Hatch,  of  the  thumper  you  were 
waving  around,  but  these  baseball  bats  are  made  not  to  be  used  by 
players,  but  to  be  sold  to  fans  or  given  away.  We  have  all  seen 
them;  I  mean,  we  have  collected  them  at  games  for  our  children. 

This  little  company  is  not  atypical.  It  has  had  to  lay  off  a  third 
of  its  work  force  when  the  strike  hit,  and  these  are  people  that 
make  $5  to  $6  an  hour.  They  are  not  millionaires,  but  this  is  part 
of  the  game;  they  have  been  doing  it  for  40  years.  They  are  put  out 
of  work  because  somebody  couldn't  figure  out  how  to  diwie  up  $2 
billion.  Well,  a  lot  of  people  are  affected  and  we  ought  to  do  some- 
thing about  it. 

The  current  situation  is,  in  part,  from  circumstances  to  which  the 
Federal  antitrust  laws  have  not  applied.  Congress  has  provided  no 
regulatory  framework  to  protect  the  public,  and  the  major  leagues 
have  chosen  to  operate  without  an  independent  commissioner  who 
could  look  out  for  the  best  interests  of  baseball.  I  remember  the  as- 
surances we  all  got  last  year  when  this  came  up,  Mr.  Chairman. 
We  even  had  the  prospect  that  our  respected  colleague,  George 
Mitchell,  might  be  named.  But,  as  we  have  seen,  there  has  been 
no  action  to  restore  a  strong,  independent  commissioner  to  oversee 
the  game,  and  I  am  convinced  that  even  though  we  were  told  other- 
wise last  year  by  many  of  the  owners,  they  never  had  any  prospect 
of  doing  that.  We  have  no  resolution  in  sight  but  conflicting  finan- 
cial interests. 

So,  in  my  view,  the  bottom  line  is  the  burden  of  proof  is  on  those 
who  seek  to  justify  baseball's  exemption  from  the  law.  No  other 
business  or  professional  or  amateur  sport  is  possessed  of  the  ex- 
emption from  law  that  major  league  baseball  has  enjoyed  and  has 
abused.  So  I  am  looking  forward  to  the  testimony  to  find  out  why 
it  should  be  entitled  to  exemption  from  legal  requirements  to  which 
all  other  businesses  have  to  conform. 

The  return  of  major  league  baseball  competition  on  the  field  may 
require  a  strong  dose  of  business  competition  and  an  end  to  the 
special  protection  to  multibillion-dollar  businesses.  There  is  no  joy 
here  in  Washington  as  we  resume  these  hearings,  just  a  sense  of 
loss,  of  lost  opportunities,  lost  innocence,  lost  stature  for  a  game 
that  once  s3anbolized  America  like  no  other. 

Mr.  Chairman,  I  commend  you  for  going  forward  on  this.  I  think 
this  is  a  good  first  step.  I  think  that  there  are  some  other  areas 
in  the  whole  use  of  franchises  that  we  should  look  at  even  beyond 
these  hearings. 

Thank  you. 

Senator  Thurmond.  Senator  Kassebaum  and  Senator  Moynihan 
were  scheduled  to  testify,  but  have  the  flu,  so  we  will  put  their 
written  statements  in  the  record. 

[The  prepared  statements  of  Senators  Kassebaum  and  Moynihan 
follow:] 


Prepared  Statement  of  Hon.  Nancy  Landon  Kassebaum,  a  U.S.  Senator  from 

THE  State  of  Kansas 

Mr.  Chairman,  members  of  the  committee,  I  appreciate  having  the  opportunity  to 
appear  before  you  today  to  discuss  the  baseball  exemption  to  federal  antitrust  laws. 

At  the  outset,  let  me  say  th&t  I  believe  it  would  be  a  mistake  for  Congress  to  in- 
tervene in  the  current  dispute  between  the  Major  League  Baseball  owners  and  play- 
ers. It  is  not  the  role  of  Congress — absent  a  national  emergency — to  force  a  settle- 
ment or  take  sides  in  a  private  labor  dispute.  To  make  an  exception  in  this  case 
would  establish  a  very  dangerous  precedent.  For  that  reason,  I  do  not  support  im- 
posing binding  arbitration  on  the  parties — as  the  President  has  proposed — hy  an  act 
of  Congress.  It  is  also  why  I  must  respectfully  register  my  strong  opposition  to  the 
legislation  introduced  yesterday  by  Senator  Hatch  and  Senator  Moynihan.  Let  me 
outline  briefly  my  three  principal  objections  to  the  Hatch-Mo3mihan  bill. 

First,  the  Hatch-Moymhan  biU — by  its  own  terms — would  be  a  direct  intervention 
by  Congress  in  the  cvurent  baseball  labor  dispute.  Let  me  be  clear.  This  bill  is  not 
directed  at  changing  the  broad  antitrust  exemption  now  enjoyed  by  Major  League 
Baseball.  Rather,  it  seeks  to  address  only  the  current  dispute.  In  fact,  the  bill  itself 
says  so. 

I  would  direct  my  colleagues'  attention  to  Section  28(c)  of  the  bill,  which  says  that 
its  terms  will  only  affect  the  current  labor  contract  under  dispute.  Again,  I  believe 
it  is  a  mistake  for  us  to  intervene  by  changing  the  rules  in  the  middle  of  the  game. 

Second,  not  only  would  Hatch-Moynihan  intervene  in  the  current  dispute,  it 
would,  worse  still,  take  sides. 

Ironically,  the  limited  antitrust  exemption  this  bill  seeks  to  repeal — the  so-called 
"nonstatutory  labor  exemption" — is  an  exemption  all  industries  now  enjoy.  It  has 
nothing  to  do  with  baseball's  broader  antitrust  exemption  that  protects,  for  example, 
the  current  minor  league  system. 

Hatch-Moynihan  would  treat  the  baseball  owners  less  favorably  than  any  other 
industry  by  excluding  baseball's  collective  bargaining  process  from  federal  antitrust 
laws.  This  would  allow  the  players  to  take  the  dispute  to  court,  a  right  no  labor  or- 
ganization now  enjoys.  No  wonder  the  players'  association  supports  this  bill. 

Finally,  it  is  my  view  that  consideration  of  this  or  any  legislation,  at  this  time, 
will  only  impede  further  negotiations  and  decrease  the  likelihood  of  a  settlement. 
As  long  as  one  side  or  the  other  believes  there  is  a  possibility  that  Congress  will 
step  in,  meaningful  negotiations  will  not  occur. 

The  nearer  we  come  to  the  beginning  of  the  season,  the  greater  the  pressure  will 
become  on  both  sides  to  reach  an  agreement.  But  if  Congress  continues  to  meddle, 
and  hold  out  the  possibility  of  some  legislative  fix,  the  parties  will  not  make  the 
hard  choices  at  the  bargaining  table  that  must  be  made  to  settle  the  dispute. 

I  realize  that  the  baseball  strike  has  had  an  enormous  impact,  not  just  on  the 
fans  but  also  on  the  many  jobs  which  depend  on  the  season  going  forward.  But  our 
labor  laws  were  designed  to  provide  a  framework  for  parties  to  resolve  their  dif- 
ferences at  the  bargaining  table. 

As  disappointed  as  we  all  may  be  at  the  lack  of  progress  so  far,  we  must  let  the 
parties  work  it  out.  Whether  or  not  we  have  a  baseball  season  this  year  ultimately 
depends  on  the  owners  and  players  themselves.  I  urge  the  parties  to  continue  nego- 
tiations. There  is  still  time  to  work  this  out — without  congressional  intervention. 


Prepared  Statement  of  Hon.  Daniel  Patrick  Moynihan,  a  U.S.  Senator  from 

THE  State  of  New  York 

Mr.  Chairman:  The  author  Jacques  Barzun  once  wrote:  "Whoever  wants  to  know 
the  heart  and  mind  of  America  had  better  leam  baseball."  Baseball  has  been  in 
many  ways  an  American  vocation.  It  has  a  shrine  at  Cooperstown  in  New  York.  It 
has  its  own  Pantheon,  its  own  calendar  of  the  saints,  its  own  rituals.  It  is  uniquely 
ours. 

Yet  in  recent  years  the  game  has  become  especially  troubled.  Baseball  has  had 
eight  work  stoppages  over  the  last  two  decades,  more  than  all  other  professional 
sports  combined.  The  existing  dispute  has  been  with  us  since  August,  and  has  al- 
ready cost  us  a  World  Series  for  the  first  time  since  1904 — a  loss  that  not  even  two 
World  Wars  and  the  Great  Depression  managed  to  inflict  upon  the  Nation.  And  no 
end  is  in  sight.  With  spring  training  for  pitchers  and  catchers  scheduled  to  begin 
this  week,  the  1995  season  is  obviously  in  jeopardy.  Indeed,  many  believe  the  future 
of  baseball  itself  is  in  peril. 

This  Senator  will  not  presume  to  lecture  the  Subcommittee  on  Antitrust,  Business 
Rights,  and  Competition  on  the  intricacies  of  antitrust  jurisprudence.  Suffice  it  to 


say  that  there  appears  to  be  no  serious  disagreement  that  the  Supreme  Court's  1922 
decision  in  Federal  Baseball  Club  v.  National  League  was  wrong. 

In  Flood  V.  Kuhn,  decided  in  1972 — 50  years  after  Federal  Baseball  almost  to  the 
day — the  Court  concluded  that  the  antitrust  exemption  was  an  "anomaly"  and  an 
"aberration  confined  to  baseball"  and  that  "professional  baseball  is  a  business  and 
it  is  engaged  in  interstate  commerce."  Even  so,  the  Court  refused  to  reverse  its  1922 
decision,  citing  50  years  of  congressional  inaction.  Justice  Blackmun,  delivering  the 
opinion  of  the  Court  in  Flood,  wrote,  "If  there  is  any  inconsistency  or  illogic  in  all 
this,  it  is  an  inconsistency  and  illogic  of  long  standing  that  is  to  be  remedied  by  the 
Congress  and  not  by  this  Court."  If  this  committee  ever  wanted  a  model  of  judicial 
restraint,  you  have  one  there. 

The  Flood  decision  recognized  baseball's  evolution  into  a  major  industry,  a  trans- 
formation George  Will  described  in  his  wonderful  book.  Men  at  Work: 
Fifty  years  ago  baseball  was  a  comparatively  small  mom-and-pop  operation.  Sun- 
day play  was  not  permitted  in  Pittsburgh  and  Philadelphia  until  1934.  In  1922, 
the  U.S.  Supreme  Court  held,  for  the  purposes  of  antitrust  regulations,  that  base- 
ball is  not  a  business.  Today,  sports  columnist  Jim  Murray  says,  "If  it  isn't.  Gen- 
eral Motors  is  a  sport." 

I  am  a  supporter  of  two  Senate  bills  to  repeal  the  antitrust  exemption.  I  am  an 
original  cosponsor  of  S.  415,  the  Professional  Baseball  Antitrust  Reform  Act  of  1995, 
introduced  yesterday  by  the  distinguished  Chairman  of  the  Judiciary  Committee.  It 
is  designed  to  partially  repeal  the  antitrust  exemption.  It  would  leave  the  exemption 
in  place  as  it  pertains  to  minor  league  baseball  and  franchise  relocation.  The  Major 
League  Players  Association  voted  yesterday  to  end  the  strike  if  this  legislation  is 
enacted.  If  that  happens,  of  course,  the  owners  might  impose  a  lockout.  I  would  hope 
not,  but  that  would  be  another  matter.  They  would  have  to  answer  to  the  fans. 

On  January  4th,  the  first  day  of  the  104th  Congress,  I  introduced  S.  15,  the  Na- 
tional Pastime  Preservation  Act,  which  would  completely  repeal  the  exemption.  I 
understand  the  distinguished  Chairman  of  this  Subcommittee  also  introduced  his 
own  legislation  to  repeal  the  antitrust  exemption  yesterday.  I  expect  to  support  his 
bill  and  any  other  legislation  that  will  help  to  move  the  parties  forward  toward  a 
collective  bargaining  agreement — and  toward  the  resumption  of  play  in  our  national 
pastime  as  soon  as  possible. 

As  a  former  Assistant  Secretary  of  Labor  under  Presidents  Kennedy  and  Johnson, 
I  agree  with  Senator  Hatch,  Senator  Kassebaum,  and  others  who  have  said  Con- 
gress ought  not  interfere  in  the  collective  bargaining  process — in  baseball  or  any 
other  industry.  Absent  some  compelling  national  interest.  Congress  has  always  been 
reluctant  to  intervene  in  labor  disputes,  and  properly  so. 

Yet  by  our  inaction  with  regard  to  the  antitrust  exemption,  we  have  been  interfer- 
ing with  baseball  for  half  a  century.  No  other  group  of  sports  team  owners  enjoys 
this  special  privilege,  and,  as  I  noted  earlier,  no  other  sport  has  experienced  such 
persistent  strife  in  its  labor  relations.  Antitrust  immunity  gives  an  unfair  advantage 
to  one  side  in  collective  bargaining,  and  serves  as  a  disincentive  to  negotiate  in  good 
faith. 

Baseball  should  be  subject  to  the  antitrust  laws  to  the  same  extent  that  all  other 
businesses  are,  and  I  wiU  support  any  effort  that  will  help  move  the  parties  forward 
toward  a  collective  bargaining  agreement.  This  strike  must  be  settled  through  good- 
faith  bargaining  between  the  parties. 

We  now  face  the  prospect  of  the  1995  season  beginning  with  picket  lines  around 
our  major  league  stadiums.  Think  of  it!  I  don't  want  to  see  picket  lines  at  Yankee 
Stadium,  or  Shea  Stadium,  or  anywhere  else.  It  will  be  awful. 

Repeeding  the  antitrust  exemption  just  might  help.  No  one  claims  it  will  cure  all 
of  baseball's  ills.  The  owners  believe  it  is  irrelevant  to  the  strike;  if  that  is  so,  then 
they  shouldn't  mind  if  we  repeal  it.  After  half  a  century,  this  repeal  wants  to  be 
done. 

I  thank  the  distinguished  Chairman  and  the  other  members  of  this  honorable 
Subcommittee  for  the  opportunity  to  testify  this  afternoon. 

Senator  THURMOND.  We  are  ready  to  begin  the  testimony  from 
the  witnesses.  We  will  now  ask  the  photographers  to  leave  the  well. 
They  can  come  back  when  the  next  panel  is  seated. 

Senator  Hatch  and  Senator  Graham,  we  are  pleased  to  have  you 
here,  and  we  will  now  hear  from  Senator  Hatch. 
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STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  UTAH,  CHAffiMAN  OF  THE  SENATE  COMMIT- 
TEE ON  THE  JUDICIARY 

Chairman  Hatch.  Thank  you  so  much,  Mr.  Chairman.  I  thank 
Chairman  Thurmond  and  ranking  Member  Leahy  for  holding  this 
important  hearing,  and  I  appreciate  the  opportunity  to  testify  be- 
fore this  subcommittee. 

Seventy-three  years  ago,  the  Supreme  Court  ruled  that  profes- 
sional baseball  is  not  a  business  in  interstate  commerce  and  is 
therefore  immune  and  out  of  the  reach  of  the  Federal  antitrust 
laws.  This  ruling  was  almost  certainly  wrong  when  it  was  first  ren- 
dered in  1922.  Fifty  years  later,  in  1972,  when  the  Supreme  Court 
readdressed  this  question,  the  limited  concept  of  interstate  com- 
merce upon  which  the  1922  ruling  rested  had  long  since  been  shat- 
tered. The  Court  in  1972  accurately  noted  that  baseball's  antitrust 
immunity  was,  as  Senator  Leahy  said,  an  "aberration"  that  no 
other  sport  or  industry  enjoyed,  but  it  left  it  to  Congress  to  correct 
the  Court's  error. 

A  limited  repeal  of  this  antitrust  immunity  is  now  in  order. 
Labor  negotiations  between  owners  and  players  are  impeded  by  the 
fact  that  baseball  players,  unlike  all  other  workers,  have  no  resort 
under  the  law  if  the  baseball  owners  act  in  a  manner  that  would, 
in  the  absence  of  the  immunity,  violate  the  antitrust  laws.  This  ab- 
erration in  the  antitrust  laws  has  handed  the  owners  a  huge  club 
that  gives  them  unique  leverage  in  bargaining  and  discourages 
them  from  accepting  reasonable  terms.  This  is  an  aberration  that 
government  has  created  and  it  is  an  aberration  that  government 
ought  to  fix. 

Yesterday,  Senators  Moynihan,  Graham,  Bingaman,  and  I  intro- 
duced legislation,  S.  415,  that  will  make  this  fix.  Moreover,  this 
legislation,  if  and  when  it  becomes  law,  will  bring  about  an  end  to 
the  baseball  strike.  In  fact,  the  baseball  players  have  already  voted 
to  end  their  strike  if  this  bill  does  become  law. 

Unlike  the  legislation  that  President  Clinton  has  proposed,  my 
bill  would  not  impose  a  big-government  solution.  On  the  contrary, 
it  would  get  government  out  of  the  way  by  eliminating  a  serious 
government-made  obstacle  to  settlement. 

The  legislation  that  we  are  introducing  would  provide  for  a  lim- 
ited repeal  of  professional  baseball's  antitrust  immunity.  This  re- 
peal would  be  limited  to  the  subject  matter  of  major  league  labor 
relations.  It  would  not  affect  baseball's  ability  to  control  franchise 
relocation,  nor  would  it  affect  the  minor  leagues.  So  the  two  valid 
purposes  that  the  owners  claim  are  served  by  the  immunity  would 
continue  to  be  served.  This  legislation  also  would  not  affect  any 
other  sport  or  business. 

This  legislation  would  not  impose  any  terms  of  settlement  on  the 
disputing  parties,  nor  would  it  require  that  the  parties  reach  a  set- 
tlement. Rather,  it  would  simply  remove  a  serious  impediment  to 
settlement,  an  impediment  that  is  the  product  of  an  aberration  in 
our  antitrust  laws.  In  short,  far  from  involving  any  government  in- 
trusion into  the  pending  baseball  dispute,  this  legislation  would 
simply  get  government  out  of  the  way. 


Now,  I  am  pleased  to  report  that  this  bill  has  bipartisan  support. 
Senators  Moynihan,  Graham,  Bingaman,  and  Breaux,  as  of  today, 
are  all  cosponsors. 

Let  me  respond  briefly  to  one  technical  aspect  of  my  legislation 
that  opponents  of  the  legislation  are,  in  my  opinion,  misrepresent- 
ing; namely,  a  provision  relating  to  the  nonstatutory  labor  exemp- 
tion. All  our  bill  would  do  is  make  clear  that  the  players  have  a 
right  to  sue  if  the  owners  impose  unilateral  terms  that  are  dif- 
ferent from  the  terms  in  the  expired  collective  bargaining  agree- 
ment. 

The  one  court  that  has  addressed  this  precise  issue,  the  court  in 
the  Brown  case,  ruled  that  the  nonstatutory  exemption  does  not 
apply  in  this  context.  I  am  not  aware  of  any  court  that  has  ever 
held  that  the  exemption  applies  when  a  league  unilaterally  imposes 
new  and  different  terms.  The  recent  Williams  case  did  not  involve 
this  fact  scenario.  That  said,  I  emphasize  that  this  provision,  which 
addresses  only  the  current  dispute  between  major  league  baseball 
owners  and  players,  is  not  intended  to  affect  the  body  of  developing 
case  law  as  it  applies  to  any  other  employer  or  employee,  or  to  any 
other  dispute. 

The  baseball  players  have  already  voted  to  end  their  strike  if  this 
bill  becomes  law.  There  will  be  a  full  1995  baseball  season  if  Con- 
gress acts  quickly  on  this  long-overdue  measure.  It  is  not  an  inter- 
ference in  the  collective  bargaining  process.  There  is  no  dictation 
of  terms  or  conditions  upon  either  side.  It  just  simply  makes  it  pos- 
sible so  that  both  sides  can  get  together  and  handle  this  matter 
and  get  it  settled. 

Thank  you,  Mr.  Chairman. 

Senator  THURMOND.  Thank  you.  Senator. 

Senator  Graham. 

STATEMENT  OF  HON.  BOB  GRAHAM,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  FLORIDA 

Senator  Graham.  Thank  you,  Mr.  Chairman  and  Members  of  the 
committee.  I  appreciate  the  opportunity  to  appear  before  you  today 
in  support  of  removing  the  antitrust  exemption  for  major  league 
baseball. 

If  I  could  be  parochial  for  a  moment,  my  home  State  will  suffer 
the  first  and  the  hardest  hit  as  the  1995  season  becomes  increas- 
ingly in  jeopardy.  There  are  17  communities  in  Florida  which  host 
20  major  league  teams,  some  of  which  were  scheduled  to  commence 
their  spring  training  tomorrow.  Those  communities  derive  substan- 
tial economic  benefit,  as  well  as  recreational  benefit  from  having 
major  league  baseball  teams  as  their  spring  training  guests.  It  is 
estimated  that  over  $300  million  will  be  lost  to  Florida  if  this 
spring  training  season  is  canceled. 

Among  the  colleagues  who  are  here  today.  Senator  Leahy  will  not 
be  able  to  go  to  West  Palm  Beach  to  see  the  Montreal  Expos,  or 
to  Ft.  Myers,  a  community  which  has  heavily  indebted  itself  for 
new  stadiums  to  serve  both  the  Boston  Red  Sox  and  the  Minnesota 
Twins.  Senator  Specter,  I  am  certain,  would  like  to  be  in  Bradenton 
to  see  the  Pittsburgh  Pirates,  or  in  Clearwater  with  the  Philadel- 
phia Phillies.  Senator  DeWine,  the  Cleveland  Indians  are  the  new- 
est team  to  come  to  Florida  to  a  beautiful,  recently  renovated  in 
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Winter  Haven,  or  in  Plant  City  to  see  the  Cincinnati  Reds.  You  are 
illustrative  of  thousands  of  fans  whose  expectations  for  being  able 
to  make  that  passage  from  winter  to  summer  by  attending  spring 
training  games  will  be  frustrated. 

I  make  those  points  to  underscore  there  is  a  sense  of  urgency, 
particularly  from  our  State  and  Arizona  and  the  thousands  of  fans 
who  would  normally  have  traveled  to  those  States,  to  move  this 
legislation  as  expeditiously  as  possible.  Every  day  that  this  legisla- 
tion is  not  adopted  is  a  day  that  the  players  will  not  be  adhering 
to  the  commitment  that  they  have  made  to  end  this  strike  as  soon 
as  we  act. 

Major  league  baseball  has  been  playing  by  its  own  rules  for  over 
70  years,  and  it  has  had  the  most  tumultuous  labor  relations  of  any 
professional  sport.  The  current  strike  is  the  eighth  work  stoppage 
in  the  last  25  years.  Six  months  of  negotiations  have  proven  that 
the  players  and  owners  are  incapable  of  reaching  an  agreement. 

Mr.  Chairman  and  Members  of  the  committee,  I  would  point  to 
the  chart  which  indicates  that  basketball  has  had  zero  work  stop- 
pages in  the  last  25  years.  Football  has  had  four,  hockey,  two; 
major  league  baseball,  eight,  over  that  period  since  1970. 

A  significant  contribution  to  the  current  deadlock  has  been  major 
league  baseball's  antitrust  exemption.  In  a  1922  labor-management 
dispute,  the  U.S.  Supreme  Court  gave  baseball  an  exemption  from 
the  antitrust  laws,  thereby  creating  an  uneven  playing  field  be- 
tween the  owners  and  the  players. 

There  was  another  significant  thing  that  happened  in  1922,  and 
that  is  that  major  league  baseball  designated  its  first  commissioner 
and  it  happened  that  that  commissioner  was  a  retired  Federal 
court  judge,  Judge  Kennesaw  Mountain  Landis.  I  do  not  believe 
that,  although  not  referred  to  in  the  opinion,  Justice  Oliver  Wen- 
dell Holmes  was  oblivious  to  the  fact  that  baseball  had  just  estab- 
lished an  institution  under  a  Federal  judge  which  was  intended  to 
represent  the  broad  public  interest  of  baseball;  that  it  was  more 
than  just  a  profitmaking  enterprise. 

That  fact,  of  course,  does  not  exist  today.  The  position  of  the  com- 
missioner has  been  gradually  diluted  and  now  has  been  left  vacant 
since  the  arbitrary  dismissal  of  Faye  Vincent.  That  has  contributed 
to  the  current  environment  in  which  we  have  gone  for  6  months 
without  a  settlement  between  the  players  and  the  owners. 

Fifty  years  after  that  initial  opinion  in  1922,  the  U.S.  Supreme 
Court  described  the  exemption  as  an  anomaly,  an  aberration  con- 
fined to  baseball.  The  U.S.  Supreme  Court  states  that  repealing  the 
exemption  should  be  the  responsibility  of  Congress.  Chief  Justice 
Burger  declared,  "It  is  time  the  Congress  acted  to  solve  this  prob- 
lem." 

Both  before  and  after  its  1922  decision,  the  Court  consistently  re- 
fused to  extend  to  other  sports  the  special  antitrust  exemption 
which  baseball  has  inexplicably  acquired  and  retained.  The  exemp- 
tion has  tilted  negotiations  by  giving  owners  more  leverage  than  in 
other  sports  or  commercial  enterprises.  In  every  other  sport,  play- 
ers can  challenge  unilateral  terms  and  conditions  under  antitrust 
laws.  Baseball  players  cannot,  and  their  only  recourse  is  to  strike. 
This  changes  the  dynamics  of  the  labor-management  negotiation 
and  favors  confrontation  over  resolution. 
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The  situation  would  be  different  if  the  antitrust  laws  did  apply. 
To  illustrate  this,  we  need  look  no  further  than  recent  labor  history 
in  professional  football.  In  1987,  NFL  owners  imposed  a  restrictive 
reserve  system  with  a  very  limited  form  of  free  agency.  Individual 
players  filed  an  antitrust  suit.  The  Federal  courts  ruled  that  the 
owners  could  not  continue  to  unilaterally  impose  whatever  reserve 
system  they  wanted.  A  settlement  followed  in  the  NFL,  a  settle- 
ment which  created  a  new  form  of  free  agency.  Today,  the  owners 
and  players  are  parties  to  a  collective  bargaining  agreement  which 
runs  through  the  turn  of  the  century. 

Major  league  baseball's  antitrust  exemption  has  also  prevented 
the  marketplace  from  creating  a  pattern  of  franchises  as  economi- 
cally equivalent  as  possible.  Instead,  the  franchises  are  at  extreme 
variance  in  revenue  potential  and  the  ability  to  pay  players.  For  ex- 
ample, Seattle  has  an  estimated  $4  million  television  market,  com- 
pared to  New  York's  $50  million  market.  This  wide  disparity  be- 
tween franchises  led  to  the  revenue-sharing  proposal  which  would 
have  been  financed  by  a  ceiling  on  players'  salaries.  This  issue  is 
at  the  heart  of  the  current  strike. 

Some  argue  that  Congress  has  no  business  interfering  with  this 
issue.  Congress  is  already  deeply  involved.  It  is  a  coconspirator  be- 
cause it  has  tolerated  this  unfair  and  unjust  condition  for  72  years. 
Congress  has  an  obligation  to  rectify  a  bad  situation  that  it  helped 
to  create.  It  can  do  that  by  promptly  repealing  baseball's  antitrust 
exemption. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  before  the 
subcommittee  today  and  look  forward  to  working  with  you  for  an 
early  resolution  of  this  issue. 

Thank  you. 

Senator  Thurmond.  We  thank  both  of  you  distinguished  Sen- 
ators for  your  appearance  and  your  remarks. 

Senator  Specter.  Mr.  Chairman,  I  have  a  question  or  two,  if  I 
may. 

Senator  Thurmond.  All  right,  go  ahead. 

Senator  Specter.  Senator  Hatch,  as  I  understand  the  import  of 
your  bill,  it  would  have  absolutely  no  effect  on  the  present  dispute. 

Chairman  Hatch.  I  don't  know  that  it  will  have  no  effect,  but  le- 
gally no  effect. 

Senator  Specter.  Well,  as  I  understand 

Chairman  Hatch.  In  other  words,  it  will  not  intrude  us  into  the 
collective  bargaining  process.  It  would  just  provide  a  means  where- 
by the  leagues  could  continue  the  way  they  are,  protected  the  way 
they  currently  have  been,  but  if  they  unilaterally  impose,  then  the 
players  would  have  a  right  to  sue.  It  would  bring  them  together  to 
either  go  to  the  bargaining  table  and  resolve  the  problems  or  go  to 
court  and  resolve  the  problems.  But  either  way,  the  players  have 
agreed  to  go  back  and  play  ball  if  this  legislation  passes. 

Senator  SPECTER.  Well,  let  me  put  that  aside  for  a  moment  be- 
cause I  have  grave  problems  with  the  use  of  this  legislation  as  le- 
verage, but  let  me  put  that  aside.  I  want  to  come  to  that  in  a 
minute,  but  first  I  want  to  discuss  with  you  what  this  bill  would 
do. 
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At  the  present  time,  collective  bargaining  and  labor  relations  are 
exempt  from  the  antitrust  laws  until  you  reach  a  stage  where  the 
union  is  decertified,  correct? 

Chairman  HATCH.  No,  that  is  not  correct.  That  is  not  correct. 

Senator  Specter.  Well,  I  believe  it  is  correct  under  the  Williams 
case  in  the  second  circuit  and  the  Powell  case  in  the  eighth  circuit. 
It  is  only  at  that  stage  that  you  no  longer  have  a  bargaining  unit, 
the  union,  to  negotiate  with  the  baseball  leagues. 

Chairman  Hatch.  Under  the  Williams  case,  that  involved  the 
NBA,  as  I  understand  it,  and  the  Williams  case  involved  the  en- 
forcement of  the  original  contract  terms.  That  is  not  what  is  in- 
volved here. 

Senator  Specter.  Well,  the 

Chairman  HATCH.  If  the  owners  are  willing  to  go  back  to  the 
1994  contract  terms  during  the  negotiations,  the  players  will  go 
back  to  work.  That  is  my  understanding,  and  Williams  is  distin- 
guishable from  this  case. 

Senator  Specter.  Well,  it  may  be  distinguishable.  It  is  basketball 
and  not  baseball,  but  the — ■ — 

Chairman  Hatch.  No;  it  is  on  the  law  that  it  is  distinguishable. 

Senator  Specter.  The  principle  is  that  the  antitrust  laws  become 
applicable  only  at  the  time  of  union  decertification.  Now,  your  bill, 
as  I  understand  it,  would  eliminate  the  antitrust  exemption  once 
management  or  the  leagues  have  imposed  terms,  correct? 

Chairman  Hatch.  That  is  right,  that  is  right. 

Senator  Specter.  But  you  don't  have  that  here.  You  still  have 
negotiations  between  the  two  parties.  You  have  not  reached  a  stage 
where  the  leagues  have  imposed  terms  on  the  players. 

Chairman  Hatch.  So,  what  is  the  point? 

Senator  Specter.  So  your  bill  would  have  absolutely  no  effect  on 
the  present  dispute. 

Chairman  Hatch.  Unless  they  impose  terms,  that  is  right. 

Senator  Specter.  And  they  have  not  imposed  terms,  so  your  bill 
would  have  no  effect  on  the  current  situation. 

Chairman  Hatch.  Well,  there  are  those  who  would  argue  that 
they  are  imposing  terms.  I  don't  quite  take  that  same  viewpoint. 

Senator  Specter.  Well,  there  are  those  in  this  matter  who  would 
argue  almost  anything.  Senator  Hatch,  but  I  am  glad  you  and  I  can 
agree  that  terms  haven't  been  imposed,  so  that  the  provisions  of 
your  bill  would  not  be  applicable. 

Chairman  Hatch.  The  provisions  of 

Senator  Specter.  So  what  is  the  point  of  the  bill  if  it  doesn't 
apply  to  the  present  controversy? 

Chairman  HATCH.  I  think  what  happens  here  is  that  the  owners 
have  said  that  they  will  impose  terms  if  they  cannot  get  their  way. 
If  they  impose  terms,  all  our  bill  does  is  give  the  union  the  right 
to  sue.  It  just  basically  says  that  the  nonstatutory  exemption 
doesn't  apply  where  they  impose  terms  that  are  different  from  the 
terms  of  1994. 

The  union  has  said  that  it  will  go  back  to  work;  they  will  play 
ball  if  the  terms  of  1994  are  followed.  In  other  words,  they  will  go 
back  to  the  old  contract  until  they  can  resolve  this  matter. 
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Senator  SPECTER.  Well,  I  could  understand  the  purpose  of  your 
legislation  if  the  owners  had  imposed  terms,  but  since  they  haven't, 
your  bill  has  no  effect  on  the  current  situation. 

Chairman  HATCH.  But  they  said  that  they  intend  to  impose 
terms,  so  that  is  the  reasons  for  the  bill;  that  is  one  of  the  reasons. 

Senator  Specter.  But  they  haven't.  Now,  when  you  come  to  the 
point 

Chairman  Hatch.  Are  you  saying  they  never  imposed  terms,  or 
never  said  they  were  going  to  impose  terms? 

Senator  Specter.  I  am  saying  that  terms  have  not  been  imposed. 

Chairman  Hatch.  At  one  time,  they  tried  to.  That  is  why  they 
went  to  the  NLRB. 

Senator  Specter.  But  the  consequence  is  that  terms  have  not 
been  imposed  as  of  this  time. 

Chairman  Hatch.  Well,  they  backed  off. 

Senator  Graham.  Senator,  the  facts  are  that  the  owners  did  im- 
pose terms  in  December  at  the  conclusion  of  the  current  contract. 
That  imposition  of  terms  stayed  in  effect  until  the  mediator  was 
appointed.  The  owners  then  voluntarily  withdrew  the  terms  that 
they  had  previously  imposed,  but  still  retained  the  power  to  reim- 
pose  those  terms  should  they  choose  to  do  so. 

As  to  the  question  of  would  this  legislation  have  any  effect,  the 
players  have  gone  on  strike.  This  is  not  a  lock-out.  This  is  a  strike, 
and  the  players  have  indicated  that  if  this  legislation  is  adopted, 
they  will  return  to  work. 

Chairman  HATCH.  In  fact,  they  have  given  four  ways  that  they 
would  return  to  work. 

Senator  Specter.  Well,  let's  come  to  that.  That  really  troubles 
me  about  one  side  saying  that  if  they  have  this  legislation  enacted, 
then  they  will  return  to  play  ball,  but  that  will  not  be  in  a  context 
where  any  of  their  economic  demands  or  other  demands  have  been 
met,  correct? 

Senator  Graham.  They  have  said  they  will  return  to  play  based 
on  a  continuation  of  the  contract  that  was  in  existence  until  De- 
cember when  it  expired. 

Senator  Specter.  They  will  play  ball  under  the  old  contract,  so 
they  are  willing  to  play  ball  with  what  they  had  before. 

Chairman  Hatch.  Right. 

Senator  Specter.  Well,  as  I  understand  labor  law  and  labor  ne- 
gotiations, you  have  a  strike,  which  the  players  have  every  right 
to  do,  because  they  don't  like  the  conditions  and  they  want  dif- 
ferent conditions  and  they  are  negotiating  for  different  conditions. 
I  can  understand  it  if  they  are  not  going  to  play  ball  until  they  sat- 
isfy themselves  on  different  conditions. 

But  I  have  a  little  trouble  understanding  how  they  can  use  that 
as  a  lever,  or  if  I  may  say  so,  really,  a  blackjack  to  come  to  the 
Congress  and  say,  we  want  to  have  a  change  in  Federal  law  which 
does  not  affect  this  current  transaction  because  no  terms  have  been 
imposed,  and  we  will  go  back  and  play  ball  under  the  old  terms 
which  we  found  unsatisfactory,  so  unsatisfactory  that  we  struck, 
but  in  holding,  the  Congress  and  the  fans  of  America  hostage,  we 
want  this  legislation. 

Chairman  HATCH.  I  think  you  have  misstated  the  situation. 

Senator  Specter.  Well,  tell  me  why,  Senator  Hatch. 
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Chairman  ELatch.  They  would  go  back  to  work  under  the  old 
terms  rather  than  have  new  terms  imposed  upon  them  that  in  De- 
cember the  owners  said  they  were  going  to  unilaterally  impose. 

Senator  Specter.  Well,  let  them  go  back  under  the  old  terms. 

Chairman  Hatch.  No,  wait;  let  me  finish.  Well,  they  are  willing 
to,  but  the  owners  aren't  willing  to,  and  they  would  be  happy  to 
do  that  right  now  just  to  get  the  game  going  and  continue  the  nego- 
tiations. 

Senator  Specter.  Go  back  under  the  old  terms  without  this  bill 
being  passed? 

Chairman  Hatch.  Sure;  they  would  do  it  without  this  bill  being 
passed.  They  would  go  back  to  work  tomorrow  and  spring  training 
would  start  when  it  should  start  if  the  1994  terms  were  abided  by 
by  the  owners. 

Senator  Specter.  So  we  don't  need  this  legislation  to  get  the 
strike  settled? 

Chairman  Hatch.  Well,  you  don't  need  anything  if  the  owners 
would  do  that,  except  the  collective  bargaining  process  would  con- 
tinue, and  they  have  asked  the  President  to  appoint  a  panel  to  help 
get  the  process  moving  along.  Now,  those  are  the  conditions. 

Now,  the  fact  that  this  legislation  doesn't  apply  unless  the  own- 
ers unilaterally  impose  terms  still  necessitates  its  being  passed,  in 
my  opinion.  You  know,  we  don't  fail  to  pass  legislation  against 
murder  until  we  find  that  somebody  is  about  to  be  murdered.  What 
we  try  to  do  is  resolve  these  problems  as  well  as  we  can  in  advance, 
and  in  this  particular  case  there  is  no  doubt  in  my  mind  that  if 
nothing  is  done,  the  owners  are  going  to  impose  their  terms  and 
conditions  and  they  will  be  different  from  the  1994  contract,  by 
their  own  statement,  which  means  that  Williams  and  Brown  don't 
apply. 

Senator  Specter.  Well,  I  am  glad  to  have  the  statement  made — 
I  just  hope  it  is  accurate — that  the  players  are  prepared  to  go  back 
to  play  ball  under  the  terms  of  the  old  agreement  that  they  struck 
under. 

Chairman  Hatch.  Plus,  the  President  setting  up  a  panel  to  help 
to  resolve  the  matter. 

Senator  Specter.  Are  we  talking  about  a  mediation  panel? 

Chairman  Hatch.  We  are  talking  about  a  panel  of  people  to  as- 
sist in  the  negotiations  to  get  it  done. 

Senator  Specter.  On  mediation,  not  arbitration? 

Chairman  Hatch.  Sure,  that  is  right. 

Senator  Graham.  Senator,  the  reason  that  the  players  struck — 
and  you  can  see  the  instances  of  strike  versus  lock-out  over  the  last 
25  years — was  because  they  recognized  that  if  they  did  nothing 
until  the  contract  ran  out  in  December,  then  they  would  be  totally 
at  the  mercy  of  the  owners.  They  engaged  in  what  you  might  call 
a  preemptive  strike  last  summer,  in  hopes  that  that  would  create 
a  condition  in  which  there  would  be  a  quick  settlement,  and  many 
of  these  previous  strikes  were  resolved  in  a  matter  of  a  few  days. 

That  has  not  happened  in  1994.  The  strike  ran  until  the  contract 
expired,  and  now  the  owners  have  once  imposed  a  settlement,  with- 
drew the  settlement,  and  continue  to  have  the  power  to  impose  it 
again  should  they  choose  to  do  so.  The  players  have  said  they  are 
prepared  to  go  back  to  work  under  the  1994  terms,  if  that  is  ar- 
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rived  at  through  voluntary  negotiation  with  the  owners  or  if  the 
Congress  passes  this  legislation. 

Senator  Specter.  One  final  comment  to  Senator  Graham. 

Chairman  Hatch.  Could  I  clarify  one  thing?  I  checked  with  Mr. 
Fehr  and  I  said,  is  having  the  President  appoint  a  panel  of  medi- 
ators essential  for  you  to  go  back?  He  said  no.  He  said  if  the  own- 
ers would  agree  to  the  1994  contract  and  approach,  they  would  go 
back  to  work;  they  would  go  back  to  the  ball-playing  fields. 

Senator  Specter.  Just  one  final  comment,  Mr.  Chairman.  When 
Senator  Graham  said  that  he  would  like  to  see  the  Pirates  in 
Clearwater  this  spring,  I  would  like  to  see  them  there,  too.  What 
I  am  concerned  about  is  that  the  Pirates  may 

Senator  Graham.  The  Pirates  are  in  Bradenton.  The  Phillies  are 
in  Clearwater.  [Laughter.] 

Senator  Specter.  Well,  I  chose  Clearwater  with  a  purpose.  I 
think  the  effort  may  be  to  keep  the  Pirates  in  Clearwater  perma- 
nently, or  Tampa/St.  Pete.  That  is  what  I  am  concerned  about.  I 
am  concerned  about  having  the  Pirates  pirated,  and  that  is  why  I 
don't  like  to  see  the  rules  changed  in  the  middle  of  this  game. 

Chairman  Hatch.  Well,  let  me  say  why  you  should  support  this 
legislation,  then,  because  this  legislation  is  a  limited  repeal  that 
will  allow  the  leagues  what  they  have  always  wanted  out  of  the 
antitrust  exemption.  It  will  allow  them  to  determine  the  cities 
where  the  teams  will  play,  which  would  keep  Pittsburgh  where  it 
is,  which,  by  the  way,  I  am  fighting  for,  having  been  bom  and 
raised  in  Pittsburgh  and  always  having  been,  and  still  am,  a  Pitts- 
burgh Pirate  fan. 

Senator  Specter.  Well,  as  the  sponsor  of  this  legislation,  Senator 
Hatch,  I  don't  know 

Chairman  Hatch.  This  would  protect  Pittsburgh. 

Senator  Specter  [continuing].  I  don't  know  that  Pittsburgh  will 
support  you. 

Chairman  Hatch.  Pittsburgh  always  supports  me. 

Senator  Leahy.  Mr.  Chairman,  shouldn't  this  be  for  the  floor,  I 
mean,  this  part  of  the  debate?  I  would  really  like  to  hear  from  the 
owners  and  the  players. 

Senator  Thurmond.  I  started  to  say  the  owners  are  here,  the 
players  are  here.  We  can  ask  them  questions.  Why  not  move  on? 

Chairman  Hatch.  Mr.  Fehr  told  me  that  if  you  can  stay  around 
until  he  testifies,  he  will  clarify  this  even  more. 

Senator  Thurmond.  You  are  excused  now.  The  photographers 
can  come  back  to  the  well  for  a  few  minutes  if  they  would  like  to. 

Our  next  panel  is  Mr.  Allan  Selig,  chairman.  Major  League  Base- 
ball Executive  Council;  Mr.  Chuck  O'Connor;  and  the  Honorable 
James  F.  Rill  from  Collier,  Shannon,  Rill,  Scott.  Mr.  Harrington  got 
caught  in  Philadelphia  with  the  snow  and  can't  be  here. 

Will  the  photographers  please  get  your  pictures  now  so  you  can 
retire? 

[Pause.] 

Senator  Thurmond.  Who  wishes  to  speak  first? 

Mr.  Selig.  I  will.  Senator. 

Senator  THURMOND.  Mr.  Selig,  we  are  glad  to  have  you.  I  believe 
you  are  chairman  of  the  Major  League  Baseball  Executive  Council. 

Mr.  Selig.  Yes,  sir. 


16 

Senator  THURMOND.  We  are  pleased  to  have  you  here,  and  you 
may  proceed.  Could  we  have  an  understanding  that  you  will  speak 
for  5  minutes  and  then  put  your  entire  statement  in  the  record  and 
then  be  subject  to  questions? 

Mr.  Selig.  Yes,  sir. 

Senator  Thurmond.  Thank  you. 

PANEL  CONSISTING  OF  ALLAN  H.  SELIG,  PRESIDENT,  MILWAU- 
KEE BREWERS  BASEBALL  CLUB,  AND  CHAIRMAN,  MAJOR 
LEAGUE  EXECUTIVE  COUNCIL,  ACCOMPANIED  BY  CHUCK 
O'CONNOR,  COUNSEL;  AND  JAMES  F.  RILL,  COLLIER,  SHAN- 
NON, RILL,  SCOTT,  ON  BEHALF  OF  MAJOR  LEAGUE  BASE- 
BALL 

STATEMENT  OF  ALLAN  H.  SELIG 

Mr.  Selig.  Good  afternoon,  Mr.  Chairman.  At  this  point,  before 
I  begin,  I  would  like  to  introduce  Len  Coleman,  the  president  of  the 
National  League,  and  Dr.  Gene  Butick,  the  president  of  the  Amer- 
ican League.  I  would  also  like  to  apologize.  John  Harrington  of  the 
Boston  Red  Sox  flew  down  here  today,  but  didn't  make  it  and  is 
back  in  Boston.  So  Chuck  O'Connor,  who  is  our  legal  counsel  to  the 
Players  Relations  Committee  and  the  Negotiating  Committee,  is 
going  to  sit  in  for  Mr.  Harrington. 

Senator  Leahy.  Tell  me  Mr.  Harrington  after  all  the  nice  things 
I  said  about  the  Red  Sox  earlier,  I  was  disappointed.  My  first  base- 
ball game  was  in  Fenway  Park. 

Mr.  Selig.  I  will  relay  those  on  to  him  tonight,  I  can  assure  you. 

Senator  Leahy.  Thank  you. 

Mr.  Selig.  In  August  1993,  the  major  league  clubs  pledged  that 
they  would  not  lock  out  the  players  or  implement  new  labor  terms 
during  the  1994  season,  even  though  the  collective  bargaining 
agreement  with  the  players  expired  on  December  31,  1993.  That 
important  step  was  taken  by  the  owners  in  the  hopes  of  preserving 
the  entire  1994  season  for  the  fans  of  America. 

Despite  that  promise  by  the  owners,  the  players  struck  on  Au- 
gust 12,  1994.  Why  they  struck  on  that  date  will  have  to  be  an- 
swered by  them,  but  as  a  result  of  the  players  strike,  the  1994 
playoffs  and  World  Series  were  forever  lost.  We  would  be  in  the 
same  position  we  are  in  today  if  the  players  had  waited  to  strike 
until  after  the  World  Series. 

On  October  14,  1994,  President  Clinton  recommended  that  we 
agree  to  mediate  our  dispute  with  the  union  with  the  help  of 
former  Labor  Secretary,  William  J.  Usery.  We  readily  agreed,  and 
for  4  months  we  worked  very  hard  with  Mr.  Usery,  meeting  every 
time  he  suggested  and  modifying  our  proposals  several  times  at  his 
request.  Even  after  we  had  reached  impasse,  we  returned  in  the 
table,  first  in  December,  and  then  again  3  weeks  ago  at  his  request, 
again  modifying  our  proposals  even  to  remove  the  salary  cap. 

We  were  told  that  if  the  parties  could  not  reach  an  agreement 
by  the  deadline  of  February  6,  Mr.  Usery  would  make  his  own  pro- 
posal which  he  would  present  to  the  President.  Labor  Secretary 
Reich  was  quoted  as  saying,  "There  is  an  opportunity  to  say  to  the 
public  this  is  what  the  fair  outcome  is  according  to  the  best  medi- 
ator in  the  country.  Let's  see  if  the  parties  can  abide  by  it." 
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Majority  Leader  Dole  echoed  this  view  on  February  7,  saying: 

If,  for  some  reason,  the  players  and  owners  cannot  reach  agreement  today,  then 
they  should  do  the  next  best  thing,  which  is  to  voluntarily  accept  whatever  settle- 
ment special  mediator  Bill  Usery  may  propose.  If  it  is  good  enough  for  Bill  Usery, 
I  am  confident  that  it  will  be  good  enough  for  baseball. 

Frankly,  we  agree  with  these  statements. 

On  February  7,  Mr.  Usery  made  his  recommendations.  While 
they  were  not  what  we  would  have  wanted  and  included  significant 
concessions  to  the  union,  we  were  prepared  to  recommend  them  to 
our  ownership,  and  we  repeat  that  pledge  today.  The  union  unfor- 
tunately rejected  Mr.  Usery's  recommendation,  denouncing  his  sug- 
gestions and  attacking  him  personally. 

The  clubs  have  said  that  they  will  not  let  the  union  strike  cripple 
the  game  and  cities  that  host  our  teams  for  another  year.  We  have 
said  that  we  will  play  the  1995  season  with  those  players  who  want 
to  play.  Because  of  that  commitment,  thousands  of  stadium  work- 
ers will  have  jobs  in  1995,  cities  will  receive  revenues  from  regular 
season  games,  there  will  be  spring  training  in  Florida  and  Arizona, 
and  the  clubs  will  still  be  able  to  support  teams  in  170  minor 
league  cities.  Thus,  the  purported  economic  justification  that  some 
have  used  to  encourage  Congress  to  take  the  extraordinary  step  of 
becoming  involved  in  a  private  labor  dispute  is  just  not  present.  We 
will  play  baseball  in  1995. 

None  of  that  has  a  scintilla  to  do  with  the  antitrust  laws  or  the 
antitrust  exemption  enjoyed  by  baseball.  Our  relationship  with  the 
players  is  governed  by  the  Federal  labor  laws.  As  I  have  discussed 
with  you  before,  while  the  antitrust  exemption  is  irrelevant  in  the 
labor  area,  it  serves  at  least  two  very  valid  purposes. 

First,  it  has  allowed  us  to  preserve  major  league  baseball  in 
cities  where  franchises  might  otherwise  have  left.  We  believe  that 
our  game  is  steeped  in  tradition  and  that  franchise  stability  rein- 
forces that  tradition. 

Second,  as  Stan  Brand  and  others  have  testified,  the  exemption 
preserves  our  minor  league  system  throughout  the  United  States, 
allowing  millions  of  fans  who  do  not  live  near  a  large  city  the 
chance  to  watch  live  professional  baseball. 

I  am  not  an  antitrust  lawyer,  Mr.  Chairman,  but  I  am  told  by 
our  advisers  that  the  bill  offered  by  Senator  Hatch  goes  even  be- 
yond the  repeal  of  baseball's  exemption.  It  amends  the  labor  laws 
of  the  United  States,  but  does  so  for  only  one  industry,  ours.  It  cre- 
ates special  rights  for  the  most  successful  union  in  history,  the  750 
major  league  baseball  players  who,  on  average,  make  $1.2  million 
per  year. 

Football  players,  basketball  players,  and  hockey  players  do  not 
have  these  rights,  neither  do  truck  drivers,  machinists,  or  any 
other  union  employees.  Senator  Hatch's  bill  demonstrates  again 
that  the  union  does  not  want  equal  treatment  from  the  Congress; 
it  wants  preferential  treatment. 

Mr.  Chairman,  our  goal  is  to  obtain  a  negotiated  settlement  with 
the  union  at  the  bargaining  table.  No  one  is  asking  the  players  to 
be  underpaid.  We  guaranteed  the  players,  at  a  minimum,  the  high- 
est amount  in  compensation  that  they  ever  made  by  putting  $1  bil- 
lion on  the  table.  All  we  asked  for  in  return  was  the  ability  to  try 
to  preserve  existing  franchises  and  to  preserve  baseball  as  a  family 
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sport.  To  obtain  that,  we  need  an  economic  restructuring  of  our 
game  and  we  need  a  bargain  struck  at  the  negotiating  table. 

Thank  you  very  much,  and  I  request  that  a  copy  of  my  entire 
statement  and  supporting  materials  be  placed  in  the  record.  I  also 
at  this  point  would  like  to  put  Mr.  John  L.  Harrington's  statement 
in  the  record,  as  he  is  in  the  air  on  the  way  back  to  Boston.  So  I 
will  put  my  own  statement  in,  as  well  as  Mr.  Harrington's. 

Senator  Thurmond.  The  rest  of  your  statement  will  appear  in 
the  record. 

Mr.  Selig.  Thank  you,  sir. 

[The  prepared  statement  with  supporting  materials  of  Mr.  Selig 
and  the  prepared  statement  of  Mr.  Harrington  follow:] 

Prepared  Statement  of  Allan  H.  Selig 

Good  morning,  Mr.  Chairman.  It  is  a  privilege  to  be  asked  to  appear  before  your 
committee  again  to  discuss  the  matter  of  Baseball's  antitrust  exemption  with  you. 

On  August  12,  1993,  the  owners  of  Major  League  Baseball  clubs  pledged  that  they 
wovild  not  lock  out  the  Major  League  players  or  implement  new  labor  terms  during 
the  1994  season  even  though  the  collective  bargaining  agreement  with  the  players 
expired  on  December  31,  1993.  That  important  step  was  taken  by  the  owners  in  the 
hopes  of  preserving  the  entire  1994  season  for  the  fans  of  America.  Despite  that 
promise  by  the  owners,  which  the  owners  kept,  the  players  struck  on  August  12, 
1994.  Why  they  struck  on  that  date  will  have  to  be  answered  by  them;  perhaps  they 
felt  they  had  maximum  economic  leverage  due  to  the  television  revenues  annually 
derived  during  the  playoffs  and  World  Series.  Perhaps  they  believed  that  because 
of  those  revenues  the  owners  would  capitulate  immediately  to  the  players'  demands. 

However,  the  owners  did  not  capitulate  and  as  a  result  of  the  players'  strike,  the 
playoffs  and  World  Series  from  this  past  season  were  forever  and  irretrievably  lost. 
As  a  resvilt  of  the  players'  strike,  the  revenues  from  the  playoffs  and  World  Series 
and  the  conclusion  of  what  had  been  to  that  point  one  of  the  most  exciting  baseball 
seasons  in  memory  were  also  irretrievably  lost.  We  would  be  in  the  same  position 
we  are  today  if  the  players  had  waited  to  strike  until  after  the  World  Series.  How- 
ever, let  me  emphasize  that  the  Union  had  the  right  under  the  federal  labor  laws 
to  strike.  They  exercised  their  federal  right  to  do  so  and  they  remain  on  strike 
today. 

On  October  14,  1994,  President  Clinton  recommended  that  we  agree  to  mediate 
our  dispute  with  the  Union  with  the  help  of  former  Labor  Secretary  and  long-time 
mediator  William  J.  Usery.  We  readily  agreed  and  for  4  months  we  worked  very 
hard  with  Mr.  Usery,  meeting  every  time  he  suggested  and  modifying,  our  proposals 
several  times  at  his  specific  request.  Even  after  we  contended  we  had  reached  im- 
passe, we  returned  to  the  table  first  in  December  and  then  again  three  weeks  ago 
at  his  request,  again  modifying  our  proposals  even  to  remove  the  salary  cap,  which 
had  been  a  fundamental  keystone  to  our  proposal.  We  were  told  that  if  the  parties 
could  not  reach  an  agreement  by  the  deadline  of  Monday,  February  6,  Mr.  Usery 
would  make  his  own  proposal,  which  he  would  present  to  the  President.  That  dead- 
line was  later  extended  by  1  day  to  Tuesday,  February  7.  Labor  Secretary  Reich  was 
quoted  last  Monday  as  sa)ang:  "There  is  an  opportunity  to  say  to  the  public:  'This 
is  what  the  fair  outcome  is  according  to  the  best  mediator  in  the  country.  Let's  see 
if  the  parties  can  abide  by  it.'  ".  Majority  Leader  Dole  echoed  this  view  on  February 
7,  saying  "If  for  some  reason,  the  players  and  owners  cannot  reach  agreement  today, 
then  they  should  do  the  next  best  thing — which  is  to  voluntarily  accept  whatever 
settlement  Special  Mediator  Bill  Usery  may  propose.  If  it  is  good  enough  for  Bill 
Usery,  I  am  confident  that  it  is  good  enough  for  Baseball."  We  fully  agree  with  these 
statements. 

Mr  Chairman,  on  Tuesday,  February  7,  Mr.  Usery  made  his  recommendations. 
While  they  were  not  what  we  would  have  wanted  and  while  they  made  numerous 
significant  concessions  to  the  Union,  our  Negotiating  Committee  and  I  were  pre- 

Eared  to  recommend  them  to  our  Ownership  and  we  repeat  that  pledge  today.  The 
Won,  unfortunately,  rejected  Mr.  Usery's  recommendations,  denouncing  his  sug- 
gestions and  attacking  him  personally.  We  bargained  in  good  faith  using  the  serv- 
ices of  the  most  respected  mediator  in  the  country  for  4  months,  that  bargaining 
reached  a  conclusion  and  we  are  wilUng  to  accept  the  outcome. 

The  Clubs  have  kept  their  promise.  We  have  done  everything  we  can  to  reach  an 
agreement  with  the  Union.  But  because  the  Union  would  not  bargain  collectively 
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with  us  on  the  overriding  issue  of  the  players'  salaries,  and  rejected  with  disdain 
Bill  Usery's  even-handed  recommendations,  we  have  not  been  able  to  reach  an 
agreement.  The  Clubs  have  said  that  they  will  not  let  the  Union's  strike  cripple  the 
game  and  cities  that  host  our  teams  for  another  year.  We  have  said  that  we  will 
play  the  1995  season,  including  spring  training,  with  those  players  who  want  to 
come  to  work.  Because  of  that  commitment,  the  thousands  of  stadium  workers  who 
lost  their  jobs  during  the  Union's  strike  will  have  jobs  in  1995,  the  cities  that  lost 
money  for  every  game  not  played  will  not  lose  that  money  in  1995,  there  will  be 
Spring  Training  in  Florida  and  Arizona,  and  the  Clubs  will  continue  to  provide  the 
support  that  will  allow  Baseball  to  be  played  in  170  Minor  League  cities  and  towns 
in  1995.  Thus,  the  purported  economic  justification  that  some  have  used  to  encour- 
age Congress  to  take  the  extraordinary  step  of  becoming  involved  in  a  private  labor 
dispute  is  just  not  present.  We  will  play  baseball  in  1995  and  we  welcome  all  Major 
League  players  who  want  to  come  back  to  work. 

None  of  that  has  a  scintilla  to  do  with  the  antitrust  laws  or  the  antitrust  exemp- 
tion enjoyed  by  Baseball.  Our  relationship  with  the  players  is  governed  by  the  fed- 
eral labor  laws.  As  I  have  discussed  with  you  before,  the  antitrust  exemption  has 
not  been  abused  by  the  owners  and  serves  two  very  valid  purposes: 

First,  it  has  allowed  us  to  preserve  Major  League  Baseball  in  cities  where  fran- 
chises might  otherwise  have  left.  We  believe  that  our  game  is  steeped  in  tradition 
and  that  franchise  stability  aids  and  assists  that  tradition.  We  have  not,  however, 
abused  that  proposition.  John  Harrington,  who  has  served  not  only  as  our  chief  ne- 
gotiator but  also  as  the  Chairman  of  our  Expansion  Committee,  will  describe  to  you 
his  Committee's  recommendation  to  expand  by  up  to  four  teams,  which  will  again 
give  us  more  teams  than  any  of  the  other  major  sports,  despite  the  fact  that  those 
sports  do  not  enjoy  an  exemption  from  the  antitrust  laws. 

Second,  as  Stanley  Brand  and  others  have  testified  before,  the  exemption  pre- 
serves and  enhances  our  Minor  League  system  throughout  the  United  States,  allow- 
ing millions  of  fans  the  opportunity  to  watch  professional  baseball  who  would  other- 
wise be  deprived  of  that  privilege. 

I  am  not  an  antitrust  lawyer,  Mr.  Chairman,  but  I  am  told  by  our  advisors  that 
the  bill  which  has  been  suggested  by  Senator  Hatch  goes  even  beyond  the  repeal 
of  Basebadl's  antitrust  exemption.  It  amends  the  labor  laws  of  the  United  States  but 
only  does  so  for  one  industry — ours.  It  creates  special  rights  for  the  750  Major 
League  Baseball  players,  who  make  on  average  $1.2  miUion — rights  that  not  only 
football  players,  basketball  players  and  hockey  players  do  not  have,  but  privileges 
that  truck  drivers,  machinists  or  any  other  union  employee  does  not  have.  Senator 
Hatch's  bill,  which  was  reviewed  by  Don  Fehr,  demonstrates  again  that  the  Union 
does  not  want  equal  treatment  from  the  Congress;  it  wants  special  and  preferential 
treatment. 

Mr.  Chairman,  our  goal  is  to  obtain  a  negotiated  settlement  with  the  Union  at 
the  bargaining  table.  As  can  be  seen  by  the  offers  that  were  made  to  individual 
players  even  this  winter,  no  one  is  asking  the  players  to  be  under-compensated.  We 
guaranteed  the  players  would  receive  at  least  as  much  as  they  are  receiving  today 
and  to  have  their  salaries  grow  as  industry  revenues  grow.  As  President  Clinton 
said  last  week,  "There  are  a  couple  of  hundred  people  trying  to  figure  out  how  to 
split  up  $2  billion.  They  ought  to  be  able  to  get  that  done  in  time  for  the  upcoming 
season."  We  put  $1  billion  on  the  table  to  be  spUt  among  approximately  750  players. 
If  revenues  grew  at  the  same  rate  as  they  had  in  the  past,  the  average  player's  sal- 
ary would  increase  from  $1.2  million  in  1994  to  $2.6  million  at  the  time  of  the  expi- 
ration of  our  proposed  contract  in  2001.  The  Union  has  just  flatly  refused  to  tell 
us  how  much  of  that  $2  billion  it  wants  for  its  750  players. 

All  we  ask  in  return  is  the  ability  to  try  to  preserve  existing  franchises  and  to 
preserve  baseball  as  a  family  sport.  "To  obtain  that,  we  need  an  economic  restructur- 
ing of  our  game  and  we  need  a  bargain  struck  at  the  negotiating  table.  We  do  not 
need  the  specter  of  treble  damage  awards  with  the  possible  result  that  payments 
to  players  would  increase  grossly  beyond  the  current  average  of  $1.2  million  they 
receive  in  salaries.  The  higher  the  wages  they  receive  by  necessity  the  higher  ticket 
prices  must  be  for  the  fans,  as  we  have  seen  in  recent  years. 

Mr.  Chairman,  I  would  like  to  close  by  quoting  from  Judge  Winter's  recent  opinion 
in  the  NBA  case  in  the  United  States  Second  Circuit  Court  of  Appeals  dealing  with 
the  relationship  between  the  labor  laws  and  the  antitrust  laws. 

[T]he  antitrust  laws  do  not  prohibit  employers  from  bargaining  jointly  with  a 
union,  from  implementing  their  joint  proposals  in  the  absence  of  a  [collective  bar- 
gaining agreement],  or  from  using  economic  force  to  obtain  agreement  to  those 
proposals.  What  Umits  on  such  conduct  that  exist  are  found  in  the  labor  laws. 
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Senator  Hatch's  bill  would  overrule  this  decision,  and  the  more  than  100  years 
of  antitrust  and  labor  law  on  which  it  was  based  for  only  one  union  of  baseball  play- 
ers whose  average  salary  is  already  $1.2  million. 

Thank  you  very  much  and  I  request  that  a  copy  of  my  entire  statement  and  sup- 
porting materials  be  placed  into  the  record. 
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New  York  (Robert  S.  Rifkind,  Rowan  D. 
Wilson,  Michelle  K.  Jacobs,  Sara  M. 
Darehshori,  Cravath,  Swaine  &  Moore,  New 
York,  New  York;  George  H.  Cohen,  Robert 
M.  Weinberg,  Andrew  D.  Roth,  Bredhoff  & 
Kaiser,  Washington,  D.C.;   Simon  P. 
Gourdine,  Ronald  Klempner,  New  York,  New 
York,  of  counsel)  tai.   Appellants. 

JEFFREY  A.  MISHKIN,  New  York,  New  York 
(Howard  L.  Ganz,  Steven  C.  Krane,  Wendy 
H.  Schwartz,  Douglas  L.  Perlman, 
Proskauer  Rose  Goetz  &  Mendelsohn,  New 
York,  New  York;  Frank  Rothman,  Shepard 
Goldfein,  William  L.  Daly,  Skadden  Arp« 
Slate  Meagher  &  Flom,  New  York,  New 
York;  Richard  W.  Buchanan,  New  York,  New 
York,  of  counsel)  Zaz   Appellees. 

WINTER,  Circuit  Judge; 

Appellants,  who  are  professional  basket))all  players  and 

their  union,  appeal  Judge  Duffy's  dismissal  of  their  counterclaim 
and  grant  of  declaratory  relief  to  the  National  Basketball 
Association  (the  "NBA")  and  its  member  teams  (collectively,  the 
"NBA  Teams").   Judge  Duffy  held  that:   (i)  the  antitrust  laws 
have  no  application  to  the  collective  bargaining  negotiations 
between  appellants  and  the  NBA  Teams;  and  (ii)  even  if  the 
antitrust  laws  apply,  the  "College  Draft,"  "Right  of  First 
Refusal,"  and  "Revenue  Sharing/Salary  Cap  System"  survive 
scrutiny  under  the  Rule  of  Reason.   We  affirm  on  the  first 

ground . 

BACXGROOKD 

The  NBA  is  comprised  of  27  member  teams,  each  of  which  is  an 

appellee  on  this  appeal.    Appellants  are  a  class  of  present  and 

future  players  on  NBA  member  teams,  and  the  National  Basketball 

Players  Association,  the  exclusive  bargaining  representative  of 

all  players  presently  on  the  roster  of  NBA  Teams  (collectively 

the  "Players") . 

For  nearly  30  years,  the  HBA  Teams  have  bargained  as  a 
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multiemployer  bargaining  unit  with  the  Players  Association. 
Since  October  1967,  the  NBA  and  the  Players  Association  have 
entered  into  ten  successive  collective  bargaining  agreements 
("CBAs").   The  most  recent  CBA  went  into  effect  on  November  1, 
1988  (the  "1988  CBA"),  and  expired  on  June  23,  1994,  the  day 
following  the  last  playoff  game  of  the  1993-94  NBA  season. 
During  negotiations  over  a  new  CBA  in  April-and  Kay  1994,  the 
Players  demanded  the  elimination  of  three  provisicns  contained  m 
the  1988  CBA:   the  "College  Draft,"  the  "Right  of  First  Refusal," 
and  the  "Revenue  Sharing/Salary  Cap  System." 

The  College  Draft  is  the  process  by  which  exclusive  rights 
to  negotiate  with  eligible  college  players  are  apportioned  among 
the  NBA  Teams.   In  general,  the  College  Draft  allows  teams  with 
the  worst  records  to  select  earlier  than  teams  with  better 
records.   The  NBA  Teams  select  54  players  in  the  Draft.   A  player 
who  is  drafted  by  a  particular  team  may  negotiate  only  with  that 
team.   A  player  who  is  not  drafted  may  negotiate  with  any  NBA 
team.  ..  • 

The  Right  of  First  Refusal  permits  a  team  to  match  any  offer 
made  to  one  of  its  current  players  by  another  team  and  thus  to 
retain  the  player's  services.   The  Right  of  First  Refusal  applies 
only  to  Restricted  Free  Agents  —  players  who  have  either 
completed  fewer  than  two  contracts  or  have  fever  than  four  years 
of  experience  in  the  NBA. 

The  Revenue  Sharing/Salary  Cap  System  establishes  an  overall 
wage  framewor)t  that  provides  that:  (i)  total  player  salaries  and 
benefits  paid  by  all  NBA  Teams  will  be  no  less  than  a  specified 
percentage  of  revenues;  and  (ii)  the  total  salary  paid  to  players 
by  each  team  is  subject  to  both  a  maximum  and  a  required  minimum. 
The  Right  of  First  Refusal  and  the  present  version  of  the  College 
Draft  have  been  incorporated  in  all  the  CBAs  signed  by  the 

parties  since  1976;  the  Revenue  Sharing/Salary  Cap  provision  has 
been  included  in  every  CBA  since  1983. 

on  May  4,  1994,  the  Players  refused  to  negotiate  further 
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with  the  NBA  Teams  until  the  1988  CBA  formally  expired.   On  June 
17,  1994,  the  NBA  Teams  began  the  instant  action  in  the  Southern 
District  of  New  York,  seeking  a  declaratory  judgment  against  the 
individual  appellants  and  a  class  of  all  present  and  future  NBA 
players.   The  NBA  Teams  sought  two  principal  declarations:   (i) 
that  the  continued  imposition  of  the  disputed  provisions  of  the 
CBA  would  not  violate  the  antitrust  laws  because  that  imposition 
is  "governed  solely  by  the  labor  laws  and  is  exempt  from 
antitrust  liability  under  the  nonstatutory  exemption  to  the 
antitrust  laws";  and  (ii)  that  the  disputed  provisions  are  lawful 
even  if  the  antitrust  laws  apply.   On  June  27,  1994,  the  Players 
counterclaimed,  asserting  that  continued  imposition  by  the  NBA 
Teams  of  the  College  Draft,  Right  of  First  Refusal,  and  Revenue 
Sharing/ Salary  Cap  System  violated  the  Sherman  Act  because  they 
were  no  longer  embodied  in  an  unexpired  CBA.   They  sought  a 
temporary  restraining  order  and  preliminary  injunction  barring 
the  NBA  Teams  from  entering  into  contracts  with  players  until  the 
case  could  b«  decided  on  the  merits.   On  June  23,  1994,  Judge 
John  P.  Keenan  issued  the  requested  TRO  and  set  a  July  3  date  for 
a  preliminary  injunction  hearing. 

On  July  8,  Judge  Duffy,  to  whom  the  case  was  assigned, 
consolidated  the  preliminary  injunction  hearing  with  the  trial  on 
the  merits  pursuant  to  Fed.  R.  Civ,  P.  65(a).(2).  The  trial  was 
conducted  on  July  12,  1994.   The  Players  called  nine  witnesses  — 
three  players,  three  player  agents,  the  Executive  Director  of  the 
Players'  Association,  and  two  economists.   Because  Judge  Duffy 
allotted  only  one  day  for  the  trial,  the  Players  proffered  their 
direct  testimony  largely  through  affidavits,  followed  by  cross- 
examination.   The  NBA  Teams  called  NBA  Commissioner  David  J. 
Stern  as  a  live  witness  and  introduced  the  affidavit  of  Deputy 
Commissioner  Russell  T.  Granik. 

On  July  18,  Judge  Duffy  granted  the  NBA's  req\aest  for 
declaratory  relief  and  dismissed  the  Players'  counterclaim. 
Relying  on  Powell  v.  National  Football  League.  930  F. 2d -1293, 
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1304  (8th  Cir.  1989),  cert,  denied.  498  U.S.  1040  (1991),  Judge 
Duffy  concluded  that  the  nonstatutory  labor  exemption  from  the 
antitrust  laws  applied,  and  that  "[a]ntitrust  imnunity  exists  as 
long  as  a  collective  bargaining  relationship  exists." 
Accordingly,  he  held  that  the  NBA  was  entitled  to  a  declaration 
that  the  continued  imposition  of  the  College  Draft,  Right  of 
First  Refusal,  and  Revenue  Sharing/Salary  Cap  provisions  does  not 
violate  the  antitrust  laws  so  long  as  there  is  a  collective 
bargaining  relationship  between  the  NBA  and  the  Players' 
Association. 

Judge  Duffy  further  held  that,  even  if  the  NBA  Teams  have  no 
antitrust  immunity,  the  Players  had  nevertheless  failed  to  show 
that  the  provisions  in  question  are  "unreasonably  anti- 
competitive."  In  so  concluding,  he  relied  upon  the  benefits  of 
competitive  athletic  balance  that  he  found  are  promoted  by  those 
provisions.   He  thus  held  that  the  disputed  provisions  do  not 
violate  the  antitrust  laws  even  if  the  nonstatutory  labor 
exemption  does  not  apply. 
The  Players  appealed. 

DZSCU8SI0H 
A.   The  Players'  Antitrust  Claim  and  the  NBA  Teams'  Defense 

The  gravamen  of  the  Players'  claim  is  not  that  the  College 
Draft,  Right  of  First  Refusal,  or  Revenue  Sharing/Salary  Cap 
System  result  in  a  restraint  on  competition  unique  to  those 
provisions  (although  they  discuss  the  restrictiveness  of  tlTose 
particular  provisions  with  regard  to  the  Rule  of  Reason  issue) . 
Rather,  the  vice  on  which  their  claim  relies  is  that  the  NBA 
Teams  have  agreed  jointly  to  impose  these  provisions  as  terms  and 
conditions  of  employment  pending  agreement  on  a  new  CBA.   Their 
"main  point"  is  that  "these  are  naked  restraints  between 
competitors;  they  prevent  competition;  they  fix  prices;  they 
suppress  salaries."   Appellants'  Brief  at  11.   At  oral  argument, 
counsel  for  the  Players  stated  that  the  "underlying  offense"  is 
that  "horizontal  competitors  for  labor  have  entered  into  what  is 
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essentially  a  price-fixing  agreement."  Although  the  Players 
concede  that  eaployers  may  act  jointly  with  regard  to  terms  of 
employment  where  a  particular  union  agrees  to  those  terms,  a^ 
Wg9<i  V,  National  BasVetball  ^.f,>n   309  F.2d  954  (2d  Cir.  1987), 
they  dispute  the  legality  of  any  joint  conduct  going  beyond 

proposals  to  that  union.   Logically,  the  Players'  position  is 
that  multiemployer  groups  should  be  barred  from  insisting  upon, 
or  using  economic  force  to  obtain,  the  desired  terms  of 
employment.   Therefore,  by  acting  collectively  to  impose  terms  of 
employment  after  expiration  of  the  CBA,  the  NBA  Teams  are,  in  the 
Players'  view,  acting  as  a  cartel  and  committing  a  per  se 
violation  of  the  Sherman  Act.   See  Appellants'  Brief  at  39 
(characterizing  the  disputed  provisions  as  "naked  agreements 
among  competitors  designed  ...  to  fix  .  .  .  labor  costs"). 
They  might  add,  moreover,  that  the  cartel's  decision  is  enrorced 
by  a  joint  boycott  —  that  is,  a  failure  by  a  Team  to  ab^ida  by 
the  cartel's  rules  would  result  in  sanctions  imposed  by  the  NBA, 
including  perhaps  expulsion  from  the  league  —  another  per  se 
violation. 

The  claim  is  fashioned  to  rely  upon  classic  principles  of 
antitrust  law.   Absent  justification  under  the  Rule  of  Reason  or 
some  defense,  employers  who  compete  for  labor  may  not  agree  among 
themselves  to  purchase  that  labor  only  on  certain  specified  terms 
and  conditions,  aSA  Anderson  v.  Shipowners'  Ass'n.  272  U.S.  359 
(1926),  and  such  a  cartel  may  not  enforce  its  will  through  an 
agreement  to  boycott  those  who  do  not  abide  by  its  rules,  see 
Eastern  States  Retail  Lumber  Dealers'  Ass'n  v.  United  States.  234 
U.S.  600  (1914).   Such  conduct  would  be  asi.   2S  illegal. 

The  Players'  claim  does  limit  the  application  of  normal 
antitrust  principles  in  recognition  that  some  accommodation  must 
be  made  to  labor  law.   For  example,  if  the  NBA  Teams  are  a  naked 
price (wage) -fixing  cartel  as  the  per  SS.   claim  asserts,  there 
would  be  no  reason  to  allow  them  even  to  discuss  prices (wages) . 
See  Arizona  v.  Maricooa  Countv  Medical  Soc'v.  457  U.S.  332,  362 
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(1982)  ("a  EST  Sfi  price-fixing  agreement  meriting  condemnation 
.  .  .  is  a  naked  restraint  of  trade  with  no  purpose  except 
stifling  of  competition") .   At  oral  argument,  appellants  took  the 
position  that  the  NBA  Teams  may  consult  over  and  "suggest,"  but 
not  "impose,"  terms  and  conditions  of  employment  pending  a  new 
CBA.   In  their  view,  consultation  and  proposal  are  protected  by 
the  so-called  nonstatutory  antitrust  exemption,  whereas  thi 
imposition  of  terms,  or,  logically,  insistence  upon  them,  is 
subject  to  antitrust  sanctions.   However,  because  the  NBA  Teams 
are  simply  maintaining  the  status  quo  under  the  expired  1983  CBA, 
the  question  arises  as  to  what  terms  and  conditions  of  employment 
should  govern  the  parties'  relationship  until  a  new  CBA  is 
reached  if  maintenance  of  the  status  quo  is  an  antitrust 
violation.   For  lack  of  any  discernible  alternative,  we  conclude 
that  the  Players'  answer  must  be  that  the  Players'  Association 
will  impose  those  terms  and  conditions. 

The  NBA's  defense  is  a  two-fold,  alternative  response:   (i) 
the  Players'  antitrust  claim  is  entirely  tnuped  by  the 
legislative  scheme  governing  labor  relations  and  collective 
bargaining,  ass.   Powell  v.  National  Football  League.  930  F.2d  1293 
(8th  Cir.  1989),  cert,  denied.  498  U.S.  104Q  (1991),  in 
particular  by  the  protection  afforded  multiemployer  bargaining  ay 
that  scheme,  SfiS  NLRB  v.  Truck  Drivers  Local  Union  No.  449 
^"Buffalo  Linen") .  353  U.S.  87  (1957);  and  (ii)  even  if  the 
antitrust  laws  do  apply,  the  College  Draft,  Right  of  First 
Refusal,  and  Revenue  Sharing/Salary  Cap  provisions  survive 
scrutiny  under  the  Rule  of  Reason  because  the  efficiencies  these 
provisions  afford  in  the  way  of  competitive  athletic  balance 
among  NBA  teams  outweigh  their  effect  on  competition  for  the 
services  of  the  Players,  SS&   NCAA  v.  Board  of  Regents.  468  U.S. 
85,  117,  119-20  (1984). 

We  conclude  as  follows.   Relevant  legal  authority,.,  iaduding 
importantly  the  lack  thereof,  strongly  suggests  that  the 
antitrust  laws  do  not  prohibit  employers  from  acting  jointly  in 
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bargaining  with  a  comnon  union.   Multiemployer  bargaining  was 
commonplace  and  essentially  unchallenged  —  despite  the  existence 
of  the  antitrust  laws  —  long  before  the  passage  of  the  federal 
labor  laws.   The  labor  laws,  moreover,  embody  a  conscious 
congressional  decision  to  permit  multiemployer  organizations  to 
bargain  hard  and  use  economic  force  to  resolve  disputes  with 
unions  over  terms  and  conditions  of  employment.   Because  the 
Players'  position  appears  to  be  inconsistent  with  the  approach 
taJcan  under  the  antitrust  laws  regardless  of  labor  law  and,  in 
any  event,  collides  head-on  with  the  labor  laws'  endorsement  of 
multiemployer  collective  bargaining,  we  conclude  that  the 
Players'  claim  must  fail.   We  need  not,  therefore,  address  the 
various  arguments  pro  and  con  regarding  t.'^.e  Rule  of  Reason. 
B.   The  Mature  and  Purposes  of  Multiemplover  Bargaining 
Multiemployer  bargaining  is  a  very  common  practice 
throughout  the  United  States  and  literally  involves  millions  of 
employees  and  thousands  of  employers.   See  Charles  D.  Bonanno 
Linen  Serv. .  Inc.  v.  NLRB.  454  U.S.  404,  410  n.4  (1982).   The 
practice  is  probably  as  old  as  unionism  itself.   See  Clarence  z. 
Bennett,  Emplovers'  Associations  in  the  United  States;   A  Study 
of  Typical  Associations  21  (1921)  (employer  associations  can  be 
traced  to  middle-ages) .   It  is  a  process  by  which  employers  band 
together  to  act  as  a  single  entity  in  bargaining  with  a  common 
union  or  unions.   Typically,  the  employers  are  competitors  in  the 
products  and  services  they  provide  to  buyers.   Quite  often,  they 
are  also  horizontal  competitors  for  labor.   For  example,  local 
printing  firms  that  compete  with  each  other  to  obtain  printing 
jobs  and  to  obtain  labor  may  bargain  jointly  with  a  union  of 
printers. 

One  important  purpose  of  such  bargaining  is  to  strengthen 
the  employers'  band  by  preventing  a  union  from  whipsawing 
employers  by  shutting  them  down  one-by-one,  a  tactic  that  forces 
each  employer  to  give  in  to  the  union's  most  extreme  demand.   See 
Bonanno  Linen.  454  U.S.  at  409-10  k   n.3.   Multiemployer 
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bargaining  thus  allows  aaployers  to  form  a  common  front  as  to 
terms  and  conditions  to  b«  offered  to  a  union  and  to  confront  the 
union  with  a  simultaneous  shutdown  of  all  the  employers  should 
negotiations  fail  and  the  parties  resort  to  economic  force.   Sucn 
bargaining  also  eliminates  competitive  disadvantages  resulting 
from  differing  CBA  terms  for  different  employers.   Id.  at  409 
n.3.   Finally,  it  makes  available  group  benefit  programs  that  may 
be  unavailable  to  individual  employers  and  reduces  negotiating 
costs  by  eliminating  multiple  negotiations.   Id. 

In  the  sports  industry,  multiemployer  bargaining  exists  not 
only  for  the  reasons  stated  above  but  also  because  some  terms  and 
conditions  of  employment  must  be  the  same  for  all  teams  in  a 
sports  league.   Unlike  the  industrial  context  in  which  many  work 
rules  can  differ  from  employer  to  employer  —  even  though  « 
roughly  common  bottom  line  is  desirable  —  sports  leagues  need 
many  common  rules.   Number  of  games,  length  of  season,  playoff 
structures,  and  roster  size  and  composition,  for  example,  are 
just  a  few  of  the  many  kinds  of  league  rules  that  are  typically 
bargained  over  by  sports  leagues  and  unions  of  players. 

Appellants'  claim  is  that  employers  may  not  agree  upon 
common  terms  and  conditions  of  employment  to  be  negotiated  in  a 
new  CBA,  bargain  hard  over  those  terms,  ultimately  insist  upon 
then,  and  even  obtain  them  by  resorting  to  economic  force. 
Appellants  thus  claim  that  the  most  routine  practices  of 
multlsBploycr  bargaining,  if  not  its  very  raison  d'etre,  are  Bfi£ 
se  unlawful.   It  is  the  essence  of  multiemployer  bargaining  that 
employers  jointly  establish  and  maintain  a  unified  front  in 
dealing  with  a  common  union.   That  goal  requires  that  employers 
be  allowed  to  meet  and  agree  upon  the  terms  and  conditions  of 
employment  to  be  pursued  as  a  unit  and  to  act  as  though  they  were 
a  single  employer.   The  Players'  claim  is  thus  based  on  the 
proposition  that  the  major  purposes  of,  and  the  means  employed 
by,  multiemployer  organizations  are  illegal. 
C.   The  Antitrust  Laws  and  Multiemployer  Bargaining 

The  existence  of  employer  organiz.itions  that  bargained  with 
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unions  of  efflployeas  pr«-dated  tha  passage  of  the  Sherman  Act  in 
1890.   See  Bennett,  suora .  at  21-22.   Indeed,  at  that  time  these 
organizations  existed  at  the  national  as  well  as  local  level. 
Id.   Nevertheless,  ve  find  diiring  the  104  succeeding  years •not  a 
single  instance,  prior  to  this  very  case,  of  a  union  or  an 
individual  employee  asserting  the  stark  claim  that  the  routine 
practices  of  multiemployer  bargaining  violate  the  antitrust  laws. 
It  is  true  that  recent  antitrust  challenges  in  the  professional 
sports  industry  have  at  times  involved  facts  very  similar  to 
those  in  the  instant  matter,  see  Powell.  930  F.2d  at  1293;  Brown 
V.  Pro  Football.  Inc..  782  F.  Supp.  125  (D.D.C.  1991);  Bridaeman 
V.  National  Basketball  Ass'n.  675  F.  Supp.  960  {D.N.J.  1987),  but 
the  multiemployer  bargaining  issue  appears  to  have  been  raised 
obliquely,  if  at  all. 

To  th«  extant  Congress  has  focused  on  the  legality  of 
multiemployer  collective  bargaining,  it  has  always  indicated  its 
approval,  or  at  least  an  assumption  of  legality.   In  1920, 
Congress  sought  in  the  Clayton  Act  to  prevent  federal  courts  from 
interfering  in  labor  disputes.   Although  Congress  was  largely 
concerned  with  the  effect  of  such  interference  on  unions,  the 
statute  was  phrased  in  an  evenhanded  fashion  to  protect  employer 
conduct  in  labor  disputes  as  well  as  that  of  unions.   Section  20 
thus  exempted  from  federal  prohibition  "persons  .  .  .  terminating 
any  relation  of  employment  ...  or  withholding  .  .  .  moneys  or 
things  of  value,"  language  that  would  permit  multiemployer 
lockouts.   29  U.S.C.  S  52.   In  1932,  Congress  passed  the  Norris- 
LaGuardia  Act,  which  barred  federal  courts  from  issuing 
injunctions  against  firms  seeking  to  join,  or  remain  members  of, 
employer  organizations,  29  O.S.C.  S  104(b),  and  used  language 
similar  to  that  of  the  Clayton  Act  quoted  SUCEA'  29  U.S.C.  $ 
104(c).  The  definition  of  persons  involved  in  a  labor  dispute 
also  recognizes  the  existence  of  employer  organizations.   See  29 
U.S.C.  S  113(b).   See  also  California  State  Council  of  Carpenters 
v.  Associated  Gen.  Contractors.  107  L.R.R.M.  2724,  2725  (9th  Cir. 
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1981)  ("[EJven  if  the  antitrust  laws  had  been  interpreted  so  as 
to  bring  multiemployer  bargaining  units  within  the  scope  of  the 
Sherman  Act,  the  statutory  exemption  found  in  section  4  of  the 
Norris-LaGuardia  Act,  29  U.S.C.  S  104,  when  read  together  with 
seetion  20  of  the  Clayton  Act,  29  U.S.C.  S  52,  clearly  exempts 
^[b]«coming  or  remaining  a  member  ...  of  any  employer 
organization'  from  the  antitrust  laws.   29  U.S.C.  S  104(b)." 
(footnote  omitted)).   In  1947,  Congress  refused  to  limit 
multiemployer  bargaining  because  it  concluded  that  such 
bargaining  "was  a  vital  factor  in  the  effectuation  of  the 
national  policy  of  promoting  labor  peace  through  strengthened 
collective  bargaining."   Buffalo  Linen.  353  U.S.  at  95 
(discussing  congressional  debate  over  the  Taft-Hartley  amendments 
of  1947) . 

The  lac)c  of  any  antitrust  challenge  to,  or  congressional 
action  restricting,  multiemployer  bargaining,  for  a  century 
during  which  it  prominently  existed,  grew,  and  flourished, 
strongly  suggests  some  )cind  of  general  understanding  about  the 
legality  of  multiemployer  bargaining  that  is  fundamentally 
inconsistent  with  appellants'  claim. 

The  lac)c  of  any  legal  or  congressional  challenge  was 
certainly  not  the  result  of  any  obscurity  regarding  the  antitrust 
principles  relied  upon  by  the  Players.   In  1897,  the  Supreme 
Court  held  that  an  agreement  upon  prices  among  competitors 
violated  the  Sherman  Act.   United  States  v.  Trans-Missouri 
Freight  Ass'n.  166  U.S.  290,  335  (1897).   In  1914,  it  held  joint 
boycotts  illegal.   Eastern  States.  234  U.S.  at  600.   In  1926,  it 
held  that  employers  who  were  horizontal  competitors  for  labor 
were  prohibited  from  agreeing  upon  terms  and  conditions  of 
employment.   Anderson.  272  U.S.  at  359.   The  principles  upon 
which  the  Players  rely,  therefore,  were  well-)cnown  and  settled 
early  on.   Nor  was  the  lacJc  of  any  such  challenge  the  result  of 
the  obscurity  of  the  antitrust  laws.   Throughout  the  period  from 
the  passage  of  the  Sherman  Act  until  1941,  sfiS  United  States  v. 
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Hutcheson.  312  U.S.  219  (1941)  (exempting  union  activity  from 
challenges  under  the  Sherman  Act) ,  unions  and  employers  were 
frequently  locked  in  nationally  controversial  antitrust 
litigation.   See  Robert  A.  Gorman,  Basic  Text  on  Labor  Law. 
Unionization  and  Collective  Bargaining  621-24  (1976).   (It  might 
be  suggested  that  unions  failed  to  mount  the  precise  claim  at 
issue  here  because  multiemployer  bargaining  is  voluntary  under 
the  labor  laws.   Bonanno  Linen.  454  U.S.  at  412;  Council  of 
Carpenters.  107  L.R.R.M.  at  2725.   However,  that  fails  to  explain 
the  lack  of  any  such  challenge  by  a  union  prior  to  passage  of  the 
Wagner  Act  in  1935  or  by  an  individual  employee  thereafter.) 

Indeed,  the  only  case  that  directly  addresses  the  issue  of 
the  legality  of  multiemployer  bargaining  under  the  antitrust  laws 
appears  to  be  California  State  Council  of  Carpenters  v. 
Associated  General  Contractors.  107  L.R.R.M.  at  2724.   The 
decision  in  question  was  on  a  petition  for  rehearing  by  the 
defendant  employers  who  claimed  that  a  prior  opinion  in  the 
matter  suggested  that  multiemployer  bargaining  violated  the 
antitrust  laws.   It  is  noteworthy  that  no  such  claim  had  been 
assarted  by  th«  plaintiff  union.  The  opinion  on  rehearing 
disclaimed  any  such  intent  and  directly  held  that  "although 
multiemployer  bargaining  units  may  affect  or  restrain  competition 
in  the  area  of  wages  and  working  conditions,  such  restraints  will 
not  be  considered  to  violate  the  antitrust  laws."   107  L.R.R.M. 

at  2725. 

we  believe  that  the  history  recounted  here  strongly  suggests 
that  congress  never  intended  that  the  antitrust  laws  prohibit 
multiemployer  bargaining  with  a  common  union.   Congress  seemed  to 
assume,  and  then  to  act  on  that  assumption  in  1947,  see  gutfaio 
Ujian,  353  U.S.  at  95-96,  that  multiemployer  bargaining  was  both 
efficient  and  a  necessary  counterweight  to  union  power.   Such  a 
belief  arguably  fits  within  Rule  of  Reason  analysis  that  permits 
"ancillary  restraints-  necessary  to  a  legitimate  transaction. 
Ssfi  .Tn^r»H  ..r.tes  »   >HHv,ton  Pine  t  Stggl  CQ-,  85  F.  271,  282 
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(6th  Cir.  1898),  modified.  175  U.S.  211  (1899).   Whether  as  a 
court  we  would  reach  that  result  if  writing  on  a  clean  jila'te  is 
not  the  issue,  however,  because  whatever  doubt  might  have  existed 
as  to  Congress'  intent  was  entirely  eliminated  by  the  passage  of 
federal  labor  laws. 
0.   Labor  Law  and  Multiemployer  Bargaining 

In  Wood  V.  National  Basketball  Association.  809  F.2d  954  (2d 
Cir.  1987) ,  we  noted  that  "no  one  seriously  contends  that  the 
antitrust  laws  may  be  used  to  subvert  fundamental  principles  of 
our  federal  labor  policy."   Id.  at  959.   The  present  case  appears 
to  have  proven  us  wrong  because  just  such  a  contention  is  being 
seriously  made. 

As  noted,  multiemployer  bargaining  has  been  a  conspicuous 
feature  of  collective  bargaining  since  the  very  formation  of 
unions.   To  hold  at  this  late  date  that  it  —  or  the  essence  of 
practice  under  it  —  is  illegal  under  the  antitrust  laws  would 
cause  a  massive  reshaping  of  the  institution  of  collective 
bargaining. 

Under  the  National  Labor  Relations  Act,  employers  and  unions 
must  bargain  in  good  faith  over  mandatory  subjects  of  bargaining. 
29  U.S.C.  S  158(d).   Our  decision  in  Wood  held  that  the  College 
Draft,  Right  of  First  Refusal,  and  Revenue  Sharing/Salary  Cap 
System  are  mandatory  subjects  of  bargaining.   Wood.  809  F.2d  at 
962.   It  is  settled  law  that  employers  itay  formulate  proposals  to 
unions  and  insist  upon  the  proposals  so  long  as  they  bargain  in 
good  faith.   Fibreboard  Paper  Prods.  Corp.  v.  NLRB.  379  U.S.  203, 
210  (1964) .   It  is  also  settled  law  that  employers  may  imj^ement 
terms  and  conditions  of  employment  after  good-faith  bargaining  to 
an  impasse  and  also  resort  to  economic  force,  including  lock- 
outs, in  support  of  their  demands.   First  Nat'l  Maintenance  Corp. 
V.  NLRB.  452  U.S.  666,  675  (1981)  ("[Bloth  employer  and  union  may 
bargain  to  impasse  over  [terms  and  conditions  of  employment]  and 
use  the  economic  weapons  at  their  disposal  to  attempt  to  secure 
their  respective  aims.");  see  also  American  Ship  Bldg.  Co.  v. 
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NLRB.  380  U.S.  300  (1965)  (upholding  enployer's  right  to  Ioc)c  out 
employees) .   In  appellants'  view,  however,  they  need  not  really 
bargain  over  mandatory  subjects  of  bargaining  because  the 
employers'  conduct  described  above,  when  engaged  in  by  a 
multiemployer  organization,  constitutes  illegal  price-fixing. 

Turning  to  the  precise  facts  of  the  present  case,  the  claim 
that  the  HBA  Teams  may  not  continue  to  impose  the  challenged 
provisions  places  the  Teams  in  an  impossible  position.   Those 
provisions  were,  of  course,  part  of  the  1988  CBA,  and,  under  the 
Teams'  obligation  to  bargain  in  good  faith,  they  were  obligated 
to  maintain  the  status  quo  until  an  impasse  was  reached.   NLRB  v. 
Katz.  369  U.S.  736  (1962).   However,  appellants  claim  that 
imposition  of  those  provisions  violated  the  antitrust  laws  as 
soon  as  the  CBA  expired,  a  position  that  views  as  illegal, 
conduct  required  by  the  MLRA.   Even  after  impasse,  moreover,  if 
employers  may  impose  new  terms  and  conditions  of  employment,  they 
are  surely  free  to  maintain  the  status  aus- 

The  only  basis  for  the  claim  asserted  by  appellants'  iS  that 
multiemployer  bargaining  is  illegal.   For  us,  therefore,  the 
decisive  fact  is  that  the  Supreme  Court  has  upheld  multiemployer 
bargaining  on  the  ground  that  Congress  expressly  considered  its 
propriety  and  resolved  that  it  should  be  allowed.   Buffalo  Linen. 
3  53  U.S.  at  95-96.   Buffalo  Linen  involved  a  multiemployer 
association  of  eight  employers  who  were  horizontal  competitors  in 
hiring  labor  and  in  providing  linen  services.   In  the  course  of 
negotiating  a  new  agreement  with  the  association,  the  union 
struck  one  of  the  employers.   In  response,  the  other  seven 
employers  locked  out  their  employees.   The  L.abor  Board  held  that 
the  lockout  was  justified  as  a  reasonable  measure  to  preserve 
multiemployer  bargaining  against  the  threat  of  being  forced  into 
submission  one-by-one.   The  Court  of  Appeals  overturned  the 
Board,  holding  that  preservation  of  the  inte.grity  of 
multiemployer  bargaining  did  not  justify  a  loOcout.   The  Supreme 
Court  unanimously  reversed,  holding  that  Congress  expressly 
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intended  that  aultiemployer  bargaining  be  allowed  and  that  the 

Board  had  discretion  to  hold  as  it  did. 

In  speaking  for  the  unanimous  Court,  Justice  Brennan  wrote: 

Multiemployer  bargaining  long  antedated  the 
Wagner  Act,  both  in  industries  like  the 
garment  industry,  characterized  by  numerous 
employers  of  small  work  forces,  and  in 
industries  like  longshoring  and  building 
construction,  where  workers  change  employers 
from  day  to  day  or  week  to  week.   This  basis 
of  bargaining  has  had  its  greatest  expansion 
since  enactment  of  the  Wagner  Act  because 
employers  have  sought  through  group 
bargaining  to  match  increased  union  strength. 
Approximately  four  million  employees  are  now 
governed  by  collective  bargaining  agreements 
signed  by  unions  with  thousands  of  employer 
associations.   At  the  time  of  the  debates  on 
the  Taft-Hartley  amendments,  proposals  were 
made  to  limit  or  outlaw  multi-employer 
bargaining.   These  proposals  failed  of 
enactment.   They  were  met  with  a  storm  of 
protest  that  their  adoption  would  tend  to 
weaken  and  not  strengthen  the  process  of 
collective  bargaining  and  would  conflict  with 
the  national  labor  policy  of  promoting 
industrial  peace  through  effective  collective 
bargaining. 

The  debates  over  the  proposals 
demonstrate  that  Congress  refused  to 
interfere  with  such  bargaining  because  there 
was  cogent  evidence  that  in  many  industries 
th«  multi-employer  bargaining  basis  was  a 
vital  factor  in  the  effectuation  of  the 
national  policy  of  promoting  labor  peace 
through  strengthened  collective  bargaining. 
The  inaction  of  Congress  with  respect  to 
multi-employer  bargaining  cannot  b«  said  to 
indicate  an  intention  to  leave  the  resolution 
of  this  problem  to  future  legislation. 
Rather,  the  compelling  conclusion  .is  that 
Congress  intended  "that  the  Board  should 
continue  its  established  administrative 
practice  of  certifying  multi-employer  units, 
and  intended  to  leave  to  the  Board's 
specialized  judgment  the  inevitable  questions 
concerning  multi-employer  bargaining  bound  to 
arise  in  the  future."   fTruck  Drivers  Local 
Union  No.  449  v.  NTLRB .  231  F.2d  110,  117-13 
(2d  Cir.  1956) .] 

Although  the  Act  protects  the  right  of 
the  employees  to  strike  in  support  of  their 
demands,  this  protection  is  not  so  absolute 
as  to  deny  self-help  by  employers  when 
legitimate  interests  of  employees  and 
employers  collide.   Conflict  may  arise,  for 
example,  between  the  right  to  strike  and  the 
interest  of  small  employers  in  preserving 
multi-employer  bargaining  as  a  means  of 
bargaining  on  an  equal  basis  with  a  large 
union  and  avoiding  the  competitive  ** 
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disadvantages  resulting  from  nonuniform 
contractual  terms.   The  ultimate  problem  is 
the  balancing  of  the  conflicting  legitimate 
interests.   The  function  of  striking  that 
balance  to  effectuate  national  labor  policy 
is  often  a  difficult  and  delicate 
responsibility,  which  the  Congress  committed 
primarily  to  the  National  Labor  Relations 
Board,  subject  to  limited  judicial  review. 

353  U.S.  at  94-96  (footnotes  omitted). 

Buffalo  Linen  simply  cannot  be  reconciled  with  appellants' 
antitrust  claim.   The  facts  in  that  case  plainly  involved  conduct 
that,  if  antitrust  principles  apply,  were  price-fixing  and  a 
joint  boycott,  Efit  Sfi  violations  of  the  Sherman  Act.   However, 
the  decision  not  only  permitted  the  conduct  but  also  stated  that 
Congress  had  expressly  considered  multiemployer  bargaining  and 
had  resolved  to  allow  it  subject  only  to  the  limitations  of  labor 
law  as  interpreted  by  the  Labor  Board.   At  oral  argument,  the 
Players  sought  to  distinguish  Buffalo  Linen  on  the  ground  that 
deals  solely  with  issues  relating  to  the  use  of  economic  force 
That  reading  of  the  decision  is  simply  unsupportable.   Indeed, 
the  suggested  distinction  between  employers  proposing  terms  an 
conditions  of  employment  and  employers'  resorting  to  economic 
force  to  bacJc  up  the  proposals  is  at  war  with  appellants' 
antitrust  claim.   A  cartel  that  proposes  common  terms  hardly 
ceases  to  be  a  cartel  when  it  resorts  to  economic  force  to 
enforce  those  terms.   If  anything,  the  resort  to  economic  forc' 
enhances  rather  than  diminishes  the  effect  on  competition. 

Finally,  the  Players  correctly  note  that  multiemployer 
bargaining  is  generally  a  voluntary  matter  and  that  employers 
anions  are  free  to  withdraw  from  it.  SSA   Bonanno  Linen.  454  u 
at  412.   Even  so,  the  consequences  of  this  voluntariness  for  t. 
parties  before  us  is  left  to  proceedings  under  the  NLRA  before 
the  Labor  Board.   This  is  particularly  the  case  because  the  Bo. 
and  one  court  of  appeals  have  held  that  sports  leagues  are  an 
exception  to  the  principle  of  voluntariness.   See  Worth  American 
Soccer  League  v.  WLRB.  613  F.2d  1379  (5th  Cir.)  (requiring  teams 
in  a  soccer  league  to  bargain  as  a  "joint  employer")  ,  gegt. 
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dani«d.  449  U.S.  899  (1980). 

N«  thus  agra*  with  the  decision  in  Powell.  930  F.2d  at  12 
in  which  the  Eighth  circuit  held  that  the  nonstatutory  labor 
exemption  precluded  an  antitrust  challenge  to  various  terms  an< 
conditions  of  employnent  implemented  after  impasse  by  National 
Football  League  teams.   The  Court  noted  the  soup-to-nuts  array  of 
rules  and  remedies  afforded  under  the  labor  laws  and  concluded 
that  application  of  antitrust  principles  to  a  collective 
bargaining  relationship  would  disrupt  collective  bargaining  as  we 
know  it. 

We  agree.   The  claim  before  us,  if  adopted,  would  prevent 
employers  in  all  industries  from  jointly  bargaining  hard  with  a 
common  union.   Although  the  Players'  claim  as  presently 
formulated  would  allow  employers  jointly  to  maXe  proposals,  they 
could  not  maintain  the  status  quo  after  expiration  of  the 
agreement  and  before  bargaining  to  an  impasse,  nor  could'  t^ey 
implement  new  terms  after  impasse  without  fear  of  antitrust 
sanctions.   The  claim,  of  course,  cannot  be  limited  to  sports 
leagues  because  it  relies  upon  general  antitrust  principles. 
Under  the  interpretation  of  these  principles  urged  by  appellants, 
if,  after  expiration  of  a  CBA,  a  group  of  printers  were  to  agree 
to  seek  to  limit  wage  increases  to  5\   and  the  union  demanded  10%, 
the  employers  could  shield  themselves  from  antitrust  liability 
only  by  implementing  the  10%  raise.   The  agreement  among  the 
printers  is,  after  all,  a  "naked  restraint[]  between  competitors; 
[it]  prevent [s]  competition;  [it]  fix[es]  prices;  [it] 
suppress[es]  salaries."  Appellants'  Brief  at  11.   This  is  not 
collective  bargaining  as  intended  by  Congress.   Indeed,  it  is  not 
bargaining  at  all. 

COMCLOSZOM 
We  therefore  hold  that  the  antitrust  laws  do  not  prohibit 
employers  from  bargaining  jointly  with  a  union,  from  implementing 
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their  joint  proposals  in  the  absence  o£  a  CBA,  or  from  using 
economic  force  to  obtain  agreement  to  those  proposals.   What 
limits  on  such  conduct  that  exist  are  found  in  the  labor  laws. 
We  add  only  that  this  in  our  view  is  not  necessarily  a  case  in 
which  two  wholly  inconsistent  statutory  schemes  can  be  reconciled 
only  by  a  judicial  holding  that  one  trxunps  the  other.   As  our 
discussion  of  the  antitrust  laws  indicated,  there  appears  to  have 
been  a  longstanding  if  unspoken  assumption  that  multiemployer 
collective  bargaining  vas   not  subject  to  the  antitrust  laws  for 
largely  the  reasons  later  stated  in  Buffalo  Linen  arnd  Bonanno 
Linen.   We  hold  only  that  what  doubts  nay  have  existed  about  that 
assumption  were  erased  by  the  passage  of  federal  labor  laws. 
Affined. 
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NBA  V.  Williams  Ends  Any  Debate  Over  the  Applicability  of  the  Antitrust 
Laws  to  the  Baseball  Labor  Dispute 

1.  The  Williams  decision  was  a  unanimous  opinion  from  the  Second  Circuit  panel, 
and  authored  by  Judge  Winter,  one  of  the  country's  most  widely  respected  jurists 
in  the  labor  law  area. 

2.  The  NBA  players  had  argued  that  the  NBA  teams'  continued  adherence  to  the 
salary  cap  system  in  the  absence  of  a  collective  bargaining  agreement  violated  the 
antitrust  laws.  The  players  argued  that  the  NBA  teams  were  'acting  as  a  cartel  and 
committing  a  per  se  violation  of  the  antitrust  laws"  by  agreeing  "jointly  to  impose 
these  [salary  cap]  provisions  as  terms  and  conditions  of  employment  pending  agree- 
ment on  a  new  [coliective  bargaining  agreement]."  Slip  Op.  7-8. 

3.  The  salary  cap  system  that  the  NBA  players  challenged  was  remarkably  simi- 
lar to  the  one  implemented  by  Major  League  Baseball  after  reaching  an  impasse  in 
negotiations  with  the  MLBPA.  The  Court  described  the  NBA  salary  cap  as  "an  over- 
all wage  framework  that  provides  that: 

(i)  total  player  salaries  and  benefits  paid  by  all  NBA  teams  will  be  no  less  than 
a  specified  percentage  of  revenues;  and 

(ii)  the  total  salary  paid  to  players  by  each  team  is  subject  to  both  a  maximum 
and  a  required  minimum."  Slip  Op.  at  4. 

4.  The  Court  dismissed  the  antitrust  claim,  finding  that  a  multi-employer  bargain- 
ing group's  ability  to  implement  terms  of  employment  after  impasse  is  a  right  guar- 
anteed tnem  under  the  labor  laws,  and  therefore  not  subject  to  the  antitrust  Taws. 
Specifically 

•  "The  labor  laws,  moreover,  embody  a  conscious  congressional  decision  to  permit 
multi-employer  organizations  to  bargain  hard  and  use  economic  force  to  resolve  dis- 
putes witn  unions  over  terms  and  conditions  of  employment."  Slip  Op.  at  10. 

•  "We  find  during  the  104  succeeding  years  [following  passage  of  the  Sherman 
Act]  not  a  single  instance,  prior  to  this  very  case,  of  a  umon  or  an  individual  em- 
ployee asserting  the  stark  claim  that  the  routine  practices  of  multiemployer  bar- 
gaining violate  the  antitrust  laws."  Slip  Op.  at  13. 

•  "It  is  also  settled  law  that  employers  may  implement  terms  and  conditions  of 
employment  afler  good  faith  bargaining  to  an  impasse  resort  to  economic  force,  in- 
cluding lockouts,  in  support  of  their  demands."  Slip  Op.  at  18. 

•  "We  therefore  hold  that  the  antitrust  laws  do  not  prohibit  employers  from  bar- 
gaining jointly  with  the  union,  from  implementing  their  joint  proposals  in  the  ab- 
sence of  a  CBA,  or  from  using  economic  force  to  obtain  agreement  to  those  proposals. 
What  limits  on  such  conduct  that  exist  are  found  in  the  labor  laws."  Slip  Op.  at  24 
(emphasis  added). 

5.  This  opinion  (combined  with  the  opinion  of  the  Eighth  Circuit  in  Powell  v.  NFL) 
should  put  to  rest  forever  the  considerable  confusion  fostered  by  the  MLBPA  on 
Capitol  Hill.  Specifically 

•  It  is  not  Baseball's  antitrust  exemption  that  has  caused  the  current  labor  dis- 
pute (anymore  than  it  was  Baseball's  antitrust  exemption  that  led  to  labor  disputes 
in  professional  football,  basketball,  and  hockey). 

•  It  is  not  Baseball's  antitrust  exemption  that  enables  the  28  Major  League  Clubs 
to  implement  their  salary  cap  plan  afler  bargaining  to  impasse. 

•  Repeal  of  Baseball's  antitrust  exemption  will  not  resolve  the  current  labor  dis- 
pute. Genuine  collective  bargaining,  absent  the  intervention  of  Congress,  is  the  only 
answer. 

6.  The  Williams  opinion  should  be  required  reading  for  Dennis  Zimmerman  and 
William  A.  Cox  of  tne  Congressional  Research  Service.  Perhaps  that  opinion  will 
help  them  understand  what  they  plainly  misunderstood  in  their  report  of  January 
13,  where  they  wrote:  "Federal  courts  have  reached  divergent  opinions,  however,  on 
whether  the  labor  antitrust  exemption  covers  terms  imposed  after  a  declaration  of 
impasse."  Report  at  4-5.  As  the  Williams  Court  observed,  no  court,  in  more  than 
100  years  of  jurisprudence  under  the  Sherman  Act,  has  ever  found  that  a  multiem- 
ployer bargaining  group's  implementation  of  terms  after  impasse  is  even  subject  to 
the  antitrust  laws. 


Setting  the  Baseball  Record  Straight 

Myth:  The  owners  failed  to  provide  financial  information  to  the  Players  Associa- 
tion. 

Truth:  During  the  term  of  the  1990-1993  Basic  Agreement,  the  clubs  and  the 
players  participated  in  a  Baseball  Economic  Study  Committee,  which  included  peo- 
ple such  as  Paul  Volcker.  During  that  process,  the  clubs  provided  the  MLBPA  with 
audited  financial  statements  and  standardized  financial  questionnaires  from  each 
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individual  club  for  a  period  of  15  years.  In  addition,  the  clubs  provided  detailed  in- 
formation concerning  "related  entities"  such  as  Turner  Broadcasting  and  Anheuser- 
Busch.  At  the  outset  of  the  negotiations,  the  clubs  provided  audited  financial  state- 
ments and  financial  questionnaires  for  tiie  1993  season  and  detailed  projections  for 
1994. 

Myth:  Major  League  Baseball  is  wildly  profitable. 

Truth:  Since  the  advent  of  fi-ee  agency.  Baseball,  as  an  industry,  has  essentially 
been  a  break-even  operation,  without  taking  into  consideration  interest  expense  and 
cost  of  capital.  When  the  industry  is  at  break-even,  however,  many  markets  (at  least 
the  eight  to  ten  small  ones)  face  serious  losses. 

Myth:  Baseball's  profitability  is  hidden  in  related  party  transactions. 

Truth:  The  Baseball  Economic  Study  Committee  analyzed  related  party  trans- 
actions carefully  and  concluded  that  those  transactions  did  not  alter  the  picture  of 
Baseball's  financial  situation  presented  by  the  clubs'  audited  financial  statements. 
In  other  words,  related  party  transactions  are  not  a  source  of  hidden  profitability. 

Myth:  Baseball  has  two  sets  of  books. 

Truth:  Each  club  is  audited  by  a  Big  6  accounting  firm.  If  there  are  two  sets  of 
books,  all  of  those  firms  would  have  to  be  involved  in  a  massive  conspiracy. 

Myth:  All  the  Union  wants  is  to  maintain  the  "fi-ee  market"  system. 

Truth:  The  economic  system  in  Baseball  is  anything  but  a  free  market.  The  sys- 
tem requires  that  clubs  pay  a  minimum  salary;  it  prohibits  clubs  from  reducing  the 
salaries  of  players  by  more  than  specified  percentages;  and  it  requires  that  the  sala- 
ries of  some  players  be  determined  by  an  arbitrator.  The  fact  of  the  matter  is  that 
the  MLBPA  uses  its  collective  strength  to  negotiate  standard  terms  when  those 
terms  are  to  the  advantage  of  its  members.  It  resorts  to  "free  market"  rhetoric  when 
it  serves  to  increase  player  salaries. 

Myth:  The  Major  League  players  are  prepared  to  Uve  with  whatever  a  fi"ee  market 
system  produces  in  terms  of  player  compensation. 

Truth:  Baseball  does  not  have  a  free-market  system.  If  it  did,  every  player  would 
be  in  the  market  every  year,  negotiating  all  of  his  terms  and  conditions  of  employ- 
ment without  minimiun  salaries  and  s^ary  arbitration.  Marvin  Miller  has  always 
said  that  the  Union  does  not  want  every  player  to  be  a  free  agent  (i.e.,  they  want 
to  artificially  limit  the  supply  of  players). 

Myth:  Major  League  players  should  have  the  right  to  look  for  employment  with 
any  club,  and  each  club  should  be  fi:«e  to  pay  the  player  whatever  it  wants. 

Truth:  As  noted  above,  the  Union  has  always  been  in  favor  of  limiting  the  number 
of  players  eligible  for  free  agency  at  any  time.  Moreover,  the  NLRB  has  recognized 
that,  for  labor  law  purposes,  the  clubs  are  a  single  employer.  As  long  as  the  MLBPA 
remains  a  union,  the  only  right  that  players  have  under  the  federal  labor  laws  is 
to  collectively  bargain  their  salaries  with  the  clubs  as  a  single  employer.  No  em- 
ployee has  the  right  to  force  an  employer  to  "compete"  against  part  of  the  same  em- 
ployer. 

Myth:  The  NFL  and  the  NBA  players  hate  the  salary  cap. 

Truth:  In  fact,  the  NBA  players  agreed  to  extend  the  cap  for  another  year  without 
losing  a  day  due  to  a  strike.  Before  the  NBA  first  negotiated  the  salary  cap  with 
its  players  in  1983,  Baseball  players  made  more  than  basketball  players.  Today,  the 
average  salary  of  a  Baseball  player  is  $1.2  million,  while  the  average  basketball 
player  makes  $1.8  milUon.  The  leader  of  the  NFL  players,  Gene  Upshaw,  has  often 
defended  the  salary  cap  system.  (See  attached  article.) 

Myth:  The  Baseball  specific  exemption  has  caused  labor  problems  in  Baseball. 

Truth:  Even  without  the  exemption  created  by  Federal  Baseball,  Baseball's  labor 
relations  would  be  protected  by  the  "nonstatutory  labor  antitrust  exemption"  avail- 
able to  all  employers  that  engage  in  collective  bargaining.  Without  a  special  exemp- 
tion, the  NFL  had  a  strike  in  wuch  it  used  replacement  players,  and  without  a  spe- 
cial exemption,  the  NHL  just  lost  half  of  its  season  due  to  a  labor  dispute.  Without 
a  special  exemption,  the  NBA  and  the  NFL  have  negotiated  the  type  of  salary  cap 
system  that  the  Baseball  owners  were  forced  to  implement. 

Myth:  The  owners  could  not  have  implemented  their  salary  cap  without  their  spe- 
cial antitrust  exemption. 

Truth:  Unilateral  implementation  is  pari;  of  the  process  of  collective  bargaining 
created  by  the  National  Labor  Relations  Act.  At  different  points  in  their  history; 
both  the  NFL  and  the  NHL  have  unilaterally  implemented  terms  and  conditions  of 
employment,  despite  the  fact  that  they  do  not  enjoy  the  exemption  created  by  Fed- 
eral Baseball. 
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Myth:  The  owners'  adherence  to  their  Ft.  Lauderdale  revenue-sharing  agreement 
has  been  an  impediment  to  collective  bargaining. 

Truth:  For  10  years,  Don  Fehr  told  the  owners  that  they  could  solve  their  prob- 
lems with  increased  revenue  sharing.  The  owners  reached  an  agreement  on  addi- 
tional revenue  sharing  last  January.  Ever  since  then,  Don  Fehr  has  been  trying  to 
undermine  the  agreement.  Moreover,  the  owners  have  made  at  least  two  proposals 
to  the  MLBPA  that  would  have  required  a  substantial  reworking  (and  a  new  vote) 
on  the  Ft.  Lauderdale  agreement. 

Myth:  The  Union  had  to  go  on  strike  in  August  1994  in  an  effort  to  prevent  the 
owners'  unilateral  implementation. 

Truth:  The  MLBPA  went  on  strike  in  August  1994  because  they  thought  that 
their  leverage  was  maximized  at  that  point  and  that  the  owners  would  quickly  fold. 

Myth:  The  owners  entered  the  negotiations  with  a  predetermined  desire  to  imple- 
ment the  salary  cap. 

Truth:  Over  the  course  of  the  fall,  the  owners  made  two  comprehensive  economic 

f)roposals  that  did  not  contaiin  a  salary  cap.  Moreover,  the  MLBPA's  adamant  re- 
usal  to  negotiate  any  meaningful  change  in  the  current  player  compensation  system 
produced  an  early  and  persistent  impasse  in  these  negotiations.  If  the  owners  had 
really  been  intent  on  implementing,  they  could  have  done  so  much  earlier.  The  own- 
ers were  prepared  to  play  the  entire  1994  season  under  the  terms  of  the  old  Basic 
Agreement  tnat  expired  on  December  31,  1993.  The  owners'  desire  to  avoid  imple- 
mentation is  further  demonstrated  by  the  fact  that  they  consistently  agreed  to  ex- 
tend deadlines  {i.e.,  from  December  5,  1994,  to  December  15,  1994,  and  finally  to 
December  22,  1994).  By  December  22,  1994,  the  owners  had  no  choice  but  to  put 
some  system  in  place  in  order  to  begin  preparations  for  the  1995  season. 

Myth:  The  repeal  of  Baseball's  antitrust  exemption  would  resolve  the  current 
labor  dispute. 

Truth:  The  repeal  of  Baseball's  antitrust  exemption  would  simply  open  an  addi- 
tionail  avenue  of  litigation  for  the  MLBPA.  Based  on  the  behavior  of  the  Players  As- 
sociation to  date,  this  additional  litigation  avenue  would  just  be  another  distraction 
that  would  keep  the  Union  leadership  from  confronting  the  real  economic  issues  in 
collective  bargaining. 

Myth:  The  MLBPA  made  several  proposals  that  would  have  controlled  salaries. 

Truth:  All  of  the  MLBPA's  proposals  were  nothing  more  than  revenue-sharing 
plans.  They  did  nothing  to  adoress  the  issue  of  player  compensation.  Even  worse, 
they  called  for  less  revenue  sharing  than  did  the  Ft.  Lauderdale  agreement. 

Myth:  The  MLBPA's  last  proposal  contained  a  significant  tax  on  pa3rrolls  designed 
to  limit  the  growth  in  player  compensation. 

Truth:  The  tax  offered  by  the  MLBPA  was  only  applicable  to  clubs  with  payrolls 
above  $65  million.  The  highest  payroll  in  Baseball  is  $56  million.  In  short,  the 
Union's  tax  was  a  tax  on  no  one. 

Myth:  Major  League  Baseball  is  a  cartel  that  needs  to  be  regulated. 

Truth:  In  terms  of  structure,  Baseball  is  no  different  than  any  other  professional 
sport.  In  fact,  if  it  is  a  cartel,  it  has  not  been  a  very  successful  one,  given  that  Base- 
ball has  essentially  operated  on  a  break-even  basis. 

Under  true  economic  theory,  Baseball  is  not  a  cartel.  The  need  to  present  a  bal- 
anced, competitive  product  on  the  field  makes  a  professional  sports  league  more  like 
an  industry  which  uses  a  "common  pool  resource"  (like  a  group  of  fisherman  that 
fish  in  the  same  area).  The  success  of  any  sports  league  depends  on  fan  interest  and 
games  between  teams  with  a  fairly  equal  chance  of  winning.  The  relative  success 
of  an  individual  team  depends  on  its  talent,  relative  to  that  of  other  teams.  The 
common  interest,  however,  depends  on  league  balance.  To  try  and  analyze  these  con- 
flicting economic  motivations  under  a  cartel  model  simply  leads  to  incorrect  conclu- 
sions. 


The  Fallacies  of  the  CRS  Report  for  Congress  of  January  13,  1995 

A.  The  Theoretical  Underpinnings  Of  The  CRS'  Report  Is  A  Flawed  View  Of  The 
Legal  Framework  Governing  Baseball's  Labor  Relations. 

1.  The  CRS  Report  manifests  a  fundamental  misunderstanding  of  antitrust  and 
labor  law.  Its  ultimate  conclusions  are  driven  by  the  economists  failure  to  appre- 
ciate fundamental  legal  principles  that  govern  collective  bargaining,  including  multi- 
employer collective  bargaining.  The  CRS  economists  state  explicitly  and  repeatedly 
that  Baseball's  federal  antitrust  exemption  uniquely  permits  Major  League  Baseball 
to  implement  emplojTnent  terms  after  impasse.  But  the  only  two  federal  courts  of 
appeal  to  address  this  issue  have  found  that  all  multiemployer  bargaining  groups — 
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and  in  all  sports,  not  just  baseball — have  the  absolute  right  under  the  labor  laws 
to  implement  terms  after  impasse.  NBA  v.  Williams,  Docket  No.  94-7709  (2d  Cir. 
Jan.  24,  1995);  Powell  v.  NFL,  930  F.2d  1293  (8th  Cir.  1989),  cert,  denied,  498  U.S. 
1040(1991). 

2.  The  CRS  economists  apparently  find  this  legal  analysis  by  courts  of  appeal  ju- 
rists questionable,  although  they  never  explain  why  that  may  be  so.  Ironically,  just 
eleven  days  after  the  CRS  issued  its  Report,  the  Second  Circuit  issued  its  decision 
in  NBA  V.  Williams,  reveaUng  how  badly  mistaken  the  CRS  economists  are  when 
they  say  that  "were  it  not  for  the  leagues'  general  exemption  from  Federal  antitrust 
laws,  the  players'  association  could  mount  an  antitrust  challenge  to  the  cap  provi- 
sions on  the  grounds  that  they  go  beyond  what  is  protected  by  the  labor  antitrust 
exemption."  Contrary  to  the  uninformed  speculation  of  the  economists  who  wrote 
this  Report,  the  Second  Circuit  held  in  Williams  "that  the  antitrust  laws  do  not  pro- 
hibit employers  from  bargaining  jointly  with  a  union,  from  implanting  their  joint 
proposals  in  the  absence  of  a  [collective  bargaining  agreement],  or  from  using  eco- 
nomic force  to  obtain  agreement  to  those  proposals."  NBA  v.  Williams,  slip  op.  at  24 
(emphasis  added). 

3.  The  CRS  asserts  that  its  authority  to  evaluate  "the  economic  role  of  the  Federal 
Government  in  the  baseball  strike  .  .  .  stems  from"  baseball's  general  antitrust  ex- 
emption. Presumably,  because  it  is  now  absolutely  free  from  doubt  that  baseball's 
general  antitrust  immunity  is  irrelevant  to  the  Union's  strike  and  the  Clubs'  labor 
relations  in  general,  the  CRS  would  agree  that  there  is  no  role  for  Congress  to  play 
in  this  collective  bargaining  dispute. 

4.  The  CRS  Report  assumes  that  a  salary  cap  is  an  "anticompetitive  labor  prac- 
tice" that  would  be  necessary  only  "to  correct  a  market  failure."  This  assumption 
cannot  possibly  be  reconciled  with  the  experiences  in  the  NBA  and  NFL,  experiences 
that  this  purportedly  impartial  body  simply  ignores.  The  NFL  agreed  to  a  salary  cap 
with  its  players'  union  at  a  time  when  the  vast  majority  of  the  industry's  revenues 
were  shared  among  the  teams  and  the  individual  NFL  franchises  were  unquestion- 
ably healthy.  The  NBA  players  agreed  to  their  second  salary  cap  at  a  time  that  the 
NBA  franchises  were  extremely  healthy. 

5.  Moreover,  the  CRS  economists'  use  of  the  term  "anticompetitive  labor  practice" 
is  a  nonsequitur  in  the  context  of  a  unionized  industry.  The  labor  laws  and  antitrust 
law  are  explicitly  intended  to  permit  unions  and  employer  groups  to  completely 
eliminate  competition  over  labor  costs.  See,  e.g.,  Connell  Construction  Co.  v.  Plumb- 
ers &  Steamfitters  Local  Union  No.  100,  421  U.S.  616,  622  (1975)  ("The  nonstatutory 
labor  exemption  has  its  source  in  the  strong  labor  policy  favoring  the  association  of 
employees  to  eliminate  competition  over  wages  and  working  conditions.  .  .  .  [LJabor 
policy  requires  tolerance  for  the  lessening  of  competition  based  on  differences  in 
wages  and  working  conditions.")  (emphasis  added);  Apex  Hosiery  Co.  v.  Leader,  310 
U.S.  469,  503  (1940)  ("[A]  legitimate  aim  of  any  national  labor  organization  is  to 
obtain  uniformity  of  labor  standards  and  that  a  consequence  of  such  union  activity 
may  be  to  eliminate  competition  based  on  differences  in  such  standards.")  (emphasis 
added). 

6.  It  is  perfectly  lawful,  therefore,  for  a  group  of  horizontal  competitors  to  bargain 
with  a  union  as  one  entity  and  to  completely  eliminate  competition  among  them- 
selves over  wages.  United  Mine  Workers  v.  Pennington,  381  U.S.  657,  664  (1965) 
("The  union  benefit  from  the  wage  scale  is  direct  and  concrete  and  the  effect  on  the 
product  market,  though  clearly  present,  results  from  the  elimination  of  competition 
based  on  wages  among  employers  in  the  bargaining  unit,  which  is  not  the  kind  of 
restraint  Congress  intended  the  Sherman  Act  to  proscribe.")  (emphasis  added);  NBA 
V.  Williams,  slip  op.  at  23-24  (horizontal  competitors  can  lawfiilly  eliminate  com- 
petition among  themselves  over  labor  costs  by  bargaining  jointly  through  a  multiem- 
ployer association).  In  other  words,  that  which  the  CRS  condemns  as  an  "anti- 
competitive labor  practice"  is  a  garden  variety  labor  practice  entirely  lawful  under 
the  labor  and  antitrust  laws. 

B.  The  CRS'  Proposed  Solutions  To  This  Private  Collective  Bargaining  Dispute 
Would  Harm  Consumer  Welfare  For  The  Benefit  Of  A  Small  Group  Of  Millionaires. 

1.  The  CRS  apparently  thinks  its  role  is  to  recommend  its  own  solutions  to  the 
"market  failure"  of  Major  League  Baseball  {i.e. ,  the  disparate  revenue  bases  of  the 
28  Clubs).  Rather  than  accept  the  time-tested  notion  that  Congress  has  no  role  in 
resolving  a  labor  dispute,  the  CRS  Report  offers  its  own  gratuitous  and  illogical  "so- 
lutions" that  Major  League  Baseball  should  pursue  instead  of  collective  bargaining. 
This,  of  course,  turns  Congress'  entire  theory  of  fi-ee  collective  bargaining  on  its 
head.  Indeed,  the  CRS'  proposed  solutions  amply  demonstrate  why  Congress  wrote 
ovu"  labor  laws  in  a  manner  that  keeps  the  Federal  Government  out  of  private  collec- 
tive bargaining. 
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(a)  The  first  proposed  solution  is  that  Baseball  should  expand  faster.  ("Alter- 
native policies  could  reduce  the  alleged  market  failure.  Expanding  the  number  of 
franchises  in  large-revenue  markets  imposes  most  of  the  cost  on  a  subset  of  own- 
ers.") The  CRS  o1)viously  cannot  be  bothered  with  the  facts.  No  professional  sports 
league  has  more  franchises  than  Major  League  Baseball;  Baseball  has  just  recently 
expanded  by  two  franchises  and  has  announced  an  additional  expansion  of  two  more 
teams  as  soon  as  practicable  and  two  more  in  a  reasonable  period  of  time  after  that. 
Apparently,  the  CRS  thinks  that  it  would  be  better  to  have  many  teams  in  the  eight 
to  ten  largest  cities  and  no  teams  in  the  smaller  cities  that  now  host  Major  League 
Baseball,  if  liiis  is  what  is  necessary  for  players  to  receive  the  maximum  salaries 
possible. 

(b)  The  CRS  economists'  second  "solution"  is  for  Baseball  to  abandon  the  cities  in 
which  the  low-revenue  teams  play.  ("Relocating  marginal  franchises  to  more  profit- 
able locations  currently  unserved  by  Major  League  Baseball  would  also  leave  owners 
and  players  better  off.")  This  is  hardly  a  value-neutral  alternative.  The  CRS  is  ap- 
parently more  concerned  with  the  economic  welfare  of  750  players  whose  average 
pay  is  $1.2  million  (and  whose  incomes  would  rise  under  the  salary  cap  in  any 
event)  than  it  is  with  the  millions  of  fans  who  now  enjoy  baseball  in  the  small-mar- 
ket cities.  This  is  an  odd  view  of  the  concept  of  consumer  welfare.  Congress  nor- 
mally does  not  disenfranchise  millions  of  Americans  for  the  sole  purpose  of  inflating 
the  salaries  of  a  small  group  of  millionaires. 

(c)  CRS'  third  "solution"  is  for  large-revenue  teams  to  share  even  greater  revenues 
than  they  have  already  agreed  to  (out  without  any  linkage  to  a  compensation  sys- 
tem tied  to  industry  revenues).  The  CRS  does  not  recognize  any  legitimate  reluc- 
tance for  the  large  market  Clubs  to  finance  a  labor  cost  bill  that  is  complete  open- 
ended.  Of  course,  the  CRS  can  point  to  no  other  multiemployer  group  that  has  ever 
agreed  to  such  a  funding  arrangement  without  any  idea  of  the  wage  structure  that 
it  was  agreeing  to  fund.  As  noted  above,  the  NFL  teams  were  perfectly  willing  to 
share  their  revenues  as  long  as  they  established  the  labor  cost  bill  that  they  were 
funding  by  negotiating  a  salary  cap  with  their  players'  union. 

2.  The  CRS  Report  mentions  only  in  a  footnote  that  the  Clubs  and  others  have 
argued  that  the  antitrust  exemption  "is  to  preserve"  the  minor  league  system.  Re- 
markably, the  CRS  found  this  issue  to  be  "beyond  the  scope  of  [a]  paper"  that  ques- 
tions the  "societal  benefits"  of  the  antitrust  exemption.  In  a  sense,  however,  the 
CRS'  disreggird  for  minor  league  communities  is  consistent  with  a  theme  that  comes 
through  unmistakably  in  its  Report;  proposals  that  potentiallv  transfer  economic 
from  fans,  local  communities  and  large-revenue  Clubs  are  value-neutral  or  bene- 
ficial; proposals  that  might  limit  the  rate  of  increase  of  player  compensation  reflect 
"market  failure." 

C.  Because  It  Relies  Principally  On  Secondary  Sources  Of  Information  Compiled 
By  The  Players  Association's  Consultants,  The  CRS  Report  Is  Replete  With  Factual 
Inaccuracies. 

1.  Much  of  the  CRS'  "analysis"  is  based  on  previous  studies  done  by  Andrew  Zim- 
balist  and  Roger  Noll.  Both  are  consultants  to  the  Players  Association.  While  such 
an  approach  is  remarkable  for  a  purportedly  impartial  entity  like  the  CRS,  it  goes 
a  long  way  towards  explaining  why  the  CRS  report  contains  so  many  factual  inac- 
curacies. Unfortunately,  the  CRS  economists  did  not  let  their  lack  of  primary  infor- 
mation keep  them  from  drawing  conclusions  based  on  incorrect  or  biased  assump- 
tions. 

2.  The  CRS  report  includes  numerous  statements  about  the  industry's  financial 
situation,  the  Clubs'  Ft.  Lauderdale  revenue  sharing  agreement  and  the  Clubs'  col- 
lective bargaining  proposals  that  are  just  flat  wrong.  For  example,  the  CRS  relies 
for  its  conclusions  on  the  economic  health  of  the  small  market  Clubs,  in  large  meas- 
ure, on  estimates  produced  by  Union  consultant  Zimbalist.  By  mixing  and  matching 
assumptions,  Zimbalist  estimates  that  the  San  Diego  Padres  generate  revenues  of 
over  $65  million.  He  then  asserts  that  this  revenue  base  wovild  allow  the  Club  to 
have  a  player  pajToU  over  $32  million  and  generate  profits  of  over  $13  million.  The 
fact  is  that  San  Diego's  revenues  would  have  been  $38  million  if  the  1994  season 
had  been  completed  and  the  Club  has  never  generated  more  than  $51  million  in  rev- 
enues in  any  year.  Instead  of  having  the  ability  to  generate  a  $13  million  profit  with 
a  $32  million  payroll  as  Zimbalist  suggests,  the  Padres  actually  lost  just  under  $1 
million  with  a  $15  million  payroll — the  lowest  in  baseball.  Had  the  Club  spent  $32 
million  on  players  as  Zimbalist  asserts  it  could,  it  would  have  lost  over  $18  million 
even  before  paying  interest  on  debt. 

D.  The  CRS'  Assertion  Regarding  The  Transfer  Of  Wealth  Purportedly  Implicit  In 
The  Clubs'  Internal  Revenue  Sharing  Agreement  And  Salary  Cap  Proposal  Is  Fun- 
damentally Flawed. 


44 

1.  The  CRS'  use  of  partial  information  and  misinformation  concerning  the  under- 
lying industry  financial  data  and  the  rules  governing  revenue  sharing  and  the  sal- 
ary cap  is  most  misleading  with  regard  to  the  Report's  most  publicized  assertion — 
that  the  Clubs'  salary  cap  proposal  would  have  transferred  $160  million  from  the 
players  to  the  large  revenue  Clubs  while  the  revenue  sharing  agreement  would 
move  only  $38  million  to  small  market  Clubs.  This,  of  course,  is  the  pronouncement 
that  the  Players  Association  hailed  during  its  orchestrated  press  conference  on  the 
CRS  Report.  Unfortunately,  the  CRS'  claim  is  inaccurate  and  misleading. 

2.  As  an  initial  matter,  the  combination  of  revenue  sharing  and  the  salary  cap 
has  a  direct  benefit  to  large  payroll  Clubs  by  limiting  their  payroll  growth.  While 
large-revenue  teams  tend  to  have  high  payrolls,  there  are  numerous  cases  of  low 
and  middle  market  Clubs  that  have  nigh  payrolls  and  would,  as  a  result,  directly 
benefit  from  the  salary  cap.  For  example,  the  Kansas  City  Royals,  a  small  market 
Club,  has  routinely  had  payrolls  that  rank  in  the  top  quarter  of  the  industry.  Pitts- 
burgh, Milwaukee,  Minnesota  and  Seattle  are  other  examples  of  small  market  Clubs 
with  above  average  payrolls.  Numerous  middle  market  Clubs  also  have  had  high 
payrolls.  For  example,  Detroit  had  the  highest  pajrroU  in  baseball  in  1994.  At  the 
same  time,  large-revenue  Clubs  like  the  White  Sox,  Orioles,  Cubs,  Mets,  and  Yan- 
kees have  had  low  pajrrolls  in  recent  years.  For  this  reason,  it  is  impossible  to  say 
that  Clubs  in  a  particular  revenue  category  enjoy  substantially  more  of  the  direct 
benefits  of  the  salary  cap  than  another  group  of  Clubs. 

3.  In  addition  to  direct  benefits,  the  salary  cap  provides  a  number  of  indirect  bene- 
fits to  low  and  middle  market  Clubs.  Currentlv,  Clubs  with  limited  markets  must 
either  forgo  attempts  to  sign  the  most  talented  players  (includinj^  players  they  de- 
veloped) or  sign  the  player  to  a  wage  rate  comparable  to  those  offered  by  higher  re- 
source Clubs.  Obviously,  signing  a  player  to  a  wage  in  excess  of  his  value  in  a  small 
market  constitutes  a  financial  risk  which  often  leads  to  operating  losses.  By  increas- 
ing the  resources  of  small  market  Clubs  through  revenue  sharing  and  limiting  the 
degree  to  which  any  Club  can  accumulate  talent  (players)  at  an  increased  rate  of 
pay,  the  salary  cap  ensures  that  all  Clubs  can  compete  in  the  player  market  on 
more  equitable  terms  without  risking  financial  stability.  Because  tnere  is  a  national 
wage  structure  and  a  national  player  market,  this  benefit  is  conferred  on  all  Clubs. 

4.  Lastly,  the  CRS  ignores  the  transition  rules  proposed  by  the  Clubs  and  the  $1 
billion  dollar  guarantee  included  in  the  initial  ofier  to  the  players.  The  transition 
rules  allow  high-payroll  Clubs  to  spend  well  above  the  salary  cap  between  1995  and 
1998.  In  1994  alone,  the  transition  rules  would  allow  Clubs  to  spend  an  additional 
$160  million.  Thus,  it  is  simply  not  true  that  the  players  would  transfer  $160  mil- 
lion to  the  large  market  Clubs.  Throughout  the  transition  period,  the  Clubs  pro- 
jected that  revenues  would  grow  such  that  at  the  conclusion  of  the  transition  period, 
Clubs  would  not  be  reauired  to  reduce  payrolls.  The  $1  billion  guarantee  ensured 
that  players  would  not  be  asked  to  fund  the  salary  cap.  Instead,  the  Clubs  intended 
to  utilize  anticipated  revenue  growth  for  this  purpose. 

5.  The  $1  billion  guarantee  meant  that  there  were  no  definitive  "savings"  from 
the  salary  cap.  If  revenues  remained  flat  during  the  term  of  the  Basic  Agreement, 
there  would  have  been  no  transfer  from  players  to  Clubs.  And  if  revenues  grew  fast- 
er than  they  otherwise  would  have  because  the  Clubs  and  the  players,  for  the  first 
time,  have  a  mutuality  of  interests  under  the  salary  cap  system,  the  players  would 
have  earned  more  under  the  salary  cap  than  they  would  have  under  the  old  adver- 
sarial system  of  yearly  individual  negotiations  settling  each  side's  share  of  the  in- 
dustry' revenues.  For  example,  the  players  would  be  much  better  off  if  they  receive 
50  percent  of  $3  billion  in  industry  revenues  ($1.5  billion)  than  they  would  be  if  they 
receive  58  percent  of  $2  billion  in  revenues  ($1.2  billion).  Consequently,  the  CRS' 
attempt  to  calculate  purported  transfer  shifts  from  the  players  to  the  owners  badly 
mischaracterizes  the  economic  impact  of  the  salary  cap  proposal  offered  to  the 
Union. 

E.  The  CRS  Continues  To  Ignore  The  Conclusions  Of  The  Independent  Economic 
Study  Committee. 

1.  The  CRS'  initial  Issue  Brief  (November  2,  1994)  opines  on  the  economic  state 
of  baseball  without  ever  mentioning  the  independent  Economic  Study  Committee 
Report  issued  December  3,  1992.  The  Study  Committee,  unlike  Noll  and  Zimbalist, 
was  truly  independent  and  did  have  access  to  all  of  the  Clubs'  financial  information, 
including  related  party  data.  After  studying  this  information  for  nearly  2  years,  the 
Study  Committee,  which  included  Paul  Volker,  Henry  Aaron,  Peter  Goldmark  and 
David  Feller,  reached  conclusions  much  different  than  those  reached  by  the  Players 
Association's  consultants  and  bUndly  adopted  by  the  CRS. 

2.  Although  the  CRS  now  at  least  acknowledges  the  existence  of  the  Study  Com- 
mittee Report  in  its  latest  paper,  it  continues  to  place  more  emphasis  on  sources 
that  are  either  outdated,  biased  or  misinformed.  The  Study  Committee  rejected 
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much  of  what  the  CRS  now  impHes.  For  instance,  the  Players  Association  made  all 
of  Noll's  cash  flow  arguments  and  all  of  Zimbalists's  claims  that  Clubs  misreport 
revenue  and  hide  revenue  in  related  party  transactions  during  the  Study  Committee 
debate.  After  careful  examination  of  the  underljdng  data,  however,  the  Study  Com- 
mittee rejected  all  of  these  claims. 

3.  The  Study  Committee  found  that  the  Clubs  maintain  a  set  of  industry  financial 
statements  "that  are  probably  more  consistent  and  more  accurate  than  that  for  most 
other  American  industries."  In  fact,  the  Study  Committee  elected  to  base  their  work 
on  the  financial  figures  reported  by  the  Clubs,  completely  rejecting  the  MLBPA's 
cash  flow  analysis  as  the  appropriate  method  of  assessing  the  financial  health  of  the 
industry. 

4.  Moreover,  while  noting  that  some  Clubs  had  certain  related  party  transactions, 
the  Study  Committee  found  that  they  were  not  significant  to  the  evaluation  of  the 
economic  problems  facing  Baseball  because  (1)  they  did  not  impact  the  small  market 
Clubs  ana  (2)  they  were  generally  insignificant.  The  CRS  ignores  this  authoritive 
finding  and  continues  to  perpetuate  the  tired  argument  that  there  are  hidden  profits 
in  Baseball.  While  doing  so,  however,  the  CRS  does  not  mention  that  the  CluDs  ad- 
dressed this  issue  by  adding  revenue  to  the  books  of  the  handful  of  Clubs  that  the 
Study  Committee  concluded  had  some  revenue  transfer  to  a  related  party.  Indeed, 
the  Clubs  required  these  Clubs,  in  the  aggregate,  to  report  more  related  party  reve- 
nue than  the  amount  suggested  by  the  Study  Committee. 

F.  The  CRS  Report  Relies  On  Dated  Information  To  Dismiss  The  Real  Impact  Of 
Revenue  Disparity  On  Competitive  Balance. 

1.  In  finding  that  revenue  disparities  have  not  adversely  impacted  competitive 
balance  in  Baseball,  the  CRS  relied,  in  part,  on  the  theory  that  small  market  Clubs 
can  sell  talent  to  large  market  Clubs.  This  theory  fails  in  at  least  three  respects: 
( 1)  in  practice,  players  are  not  sold  in  great  numbers,  (2)  the  source  for  the  CRS 
report  was  a  1956  report  which  is  premised  on  the  existence  of  the  old  reserve  sys- 
tem and  (3)  selling  players  would  only  exacerbate  the  competitive  balance  problem 
since  it  would  ensure  that  more  talent  moves  to  larger  market  Clubs. 

2.  The  impact  of  revenue  disparity  on  payrolls  and  competitive  balance  is  a  rel- 
atively recent  manifestation.  The  CRS  reports  focuses  on  comparisons  between  the 
periods  1961  through  1976  and  1977  through  1987.  Thus,  the  CRS  completely 
misses  the  fact  that  the  disparity  in  payrolls  has  risen  sharply  since  1987  as  the 
percentage  of  industry  revenue  devoted  to  player  compensation  has  grown  from 
roughly  44  percent  to  over  55  percent.  Comparing  the  average  payrolls  of  the  top 
five  payroll  Clubs  with  bottom  rive  payroll  Clubs  reveals  that,  over  the  six-year  pe- 
riod Detween  1985  and  1990,  the  disparity  grew  from  nearly  $7  million  to  just  over 
$11  million.  Between  1990  and  1992  alone,  however,  the  disparity  grew  to  over  $27 
milhon. 

3.  To  the  extent  that  the  CRS  deals  with  more  recent  information,  it  relies  on  the 
Study  Committee  Report.  But  even  the  Study  Committee  based  its  analysis  on  the 
on-field  success  of  small  market  Clubs  during  the  late  1980's.  During  this  period, 
it  was  common  for  the  small  market  Clubs  that  performed  well  on  the  field  to  rank 
near  the  top  of  the  industry  in  payroU.  Because  of  the  dramatic  increase  in  payrolls 
in  the  1990s,  however,  the  small  market  Clubs  simply  can  no  longer  afford  payrolls 
at  the  upper  end  of  the  industry  spectrum.  Indeed,  tor  the  first  time  in  Baseball's 
history,  the  highest  payrolls  in  the  industry  now  exceed  the  total  revenues  of  the 
smallest  Clubs.  You  ao  not  need  to  be  an  economist  to  understand  that  a  Club  that 
does  not  even  have  revenues  equal  to  the  pajTolls  of  its  competitors  is  not  in  a  fair 
fight.  It  is  no  surprise  that  the  Toronto  Blue  Jays,  one  of  the  highest  revenue  and 
highest  spending  Clubs  in  the  game,  won  the  last  two  World  Series. 

G.  The  CRS  Overstates  The  Growth  In  Franchise  Values. 

1.  As  the  CRS  notes,  the  value  of  baseball  franchises  have  generally  appreciated 
over  the  last  25  years.  However,  the  figures  suggested  by  the  CRS  dramatically 
overstate  the  gains  by  most  Clubs.  During  the  period  that  an  owner  holds  a  Club, 
he  must  make  interests  payments  on  money  borrowed  to  purchase  the  Club  and  he 
likely  has  losses  from  operations.  Moreover,  because  of  inflation,  these  dollars  are 
more  valuable  than  dollars  that  the  owner  will  receive  when  he  sells  the  franchise. 
As  a  result,  what  appears  to  be  a  considerable  gain  may  actually  represent  a  loss. 

2.  Consider  the  following  example  in  which  an  owner  purchases  a  Club  for  $50 
milUon  in  1986  and  sells  the  team  in  1993  for  $80  million.  The  owner  appears  to 
have  made  a  profit  of  $30  million.  However,  if  you  assume  that  the  owner  financed 
$45  million  of  the  original  purchase  price  at  8  percent,  he  would  have  made  $28.8 
million  in  interest  payments  between  1986  and  1993.  As  a  result,  the  owner  only 
made  a  profit  of  $1.2  million — not  $30  million  as  the  CRS  would  suggest.  In  the  case 
of  a  small  market  owner,  that  small  profit  would  probably  be  turned  into  a  loss  by 
the  operating  losses  that  he  likely  incurred  while  he  owned  the  Club. 
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3.  After  suggesting  that  the  Clubs  enjoy  inflated  profits  derived  from  franchise  ap- 
preciation, the  CRS  notes  in  a  footnote  that  the  Study  Committee  assessed  this  con- 
tention and  concluded  that  "[t]he  only  factual  statement  that  can  be  made  is  that 
the  average  real  rate  of  return  from  owning  baseball  clubs  has  been  moderate,  with 
some  chance  of  very  large  returns  and  some  chance  of  negative  or  very  low  returns." 
(Emphasis  added).  The  Study  Committee's  staff  based  this  conclusion  on  the  fact 
that  of  the  10  Clubs  that  were  sold  over  the  25-year  period  studied,  only  five  Clubs 
enjoyed  a  rate  of  return  that  was  greater  than  the  rate  that  could  have  been  earned 
on  taxable  government  bonds  over  the  same  period  and  only  three  Clubs  out- 
performed the  stock  market  over  the  same  period.  These  findings  by  a  impartial 
body  refute  the  CRS'  inflated  profits  suggestions. 
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THE  NEW  YORK  TI>ES,  Sunday,  February  12,  1995 


The  Owners 
Negotiated 
In  Good  Faith 


By  ALLAN  H.  (BUD)  SEUC 

Nearly  four  months  ago.  President 
Clinton  recruited  Bill  Usery.  the 
Babe  Ruth  of  United  States  Ubor 
negotiations,  to  help  settle  the  base- 
ball players'  strike. 

Usery  ceruinly  had  btg-league 
credentials  Tor  such  a  dlfTlciili  as- 
signment. He  IS  a  former  uiuon 
member  and  offlciaL  He  once  was 
director  of  the  Federal  Mediation 
and  Conciltauon  Service.  He  was 
Secreury  of  Labor  under  President 
Ford-  He  now  is  head  of  his  own 
Washington-based  labor  consulting 
firm  Over  the  past  30  years.  Usery 
has  helped  mediate  hundreds  of  la- 
bor disputes,  some  of  them  enor- 
mously bitter 

Knowing  all  this.  President  Clin- 
ton put  his  faith  in  Usery:  so  did  the 
major  league  clubs.  Since  October  of 
last  year,  Usery  and  his  expenenced 
staff  of  mediators  have  worked  kng 
and  hard  to  hammer  out  an  agree- 
ment between  the  clubs  and  the 
striking  players'  union.  The  fact  that 
this  dispute  has  not  been  resolved 
does  not  indicate  a  lack  of  effon  on 
his  part. 

That  IS  not  to  say  the  clubs'  negoti- 
ators have  always  agreed  with 
Usery.  We  have  had  many  disagree- 
ments along  the  way.  some  quite 
senous.  But  we  tiever  questioned  hla 
integrity,  his  intelligence  or  hla  mo- 
tives. 

The  clubs  believed  he  was  strtvtng 
to  reach  a  fair  and  reasonable  sohi- 
tion  to  this  unfortunate  dispute  and 
felt  his  presence  was  the  key  to 
reaching  a  settlement  and  putting 
Major  League  Baseball  back  on  the 
field  in  1995. 

So.  we  were  encouraged  when 
President  Clinton  recently  instruct- 
ed his  mediator  to  get  both  parties 
back  to  the  bargaining  table  after  a 
40-day  hiatus  and  warned  the  parties 
that  if  no  settiement  was  reached  by 
Feb  6.  he  would  request  a  final  rec- 
ommendation from  Usery. 

Both  sides  reconvened  in  Washing- 
ton on  Feb.  1.  but  as  the  days  went 
on.  unfortunately  we  made  no 
prrigress  toward  an  agreemem.  The 
day  before  (he  deadline,  he  wanted 
the  panies  again  reach  an  agree- 
ment or  the  recommendaudn  from 
Usery  would  be  forthcoming. 

Monday.  Feb.  6,  came  and  went 
without  an  agreement,  but  the  White 
House  extended  the  deadline  to 
Tuesday  afternoon.  Usery,  mean- 
while, prepared  his  own  set  of  pro- 
posed compromises. 

On  Tuesday,  with  both  sides  un- 
able to  agree.  Usery  shared  his  sug- 
gestions with  both  panies.  The 
clubs  negotiators  found  his  suggest- 
ed framework  far  from  perfect.  In 
fact,  some  of  it  was  very  hard  to 
swallow  and  would  have  been  diffi- 
cult for  many  of  the  clubs  to  accept. 
But  the  negotiating  committee  be- 
lieved It  was  a  step  in  the  right 
direction,  a  fair  attempt  at  a  reason- 
able solution  and  would  have  made  a 
recommendation  to  the  clubs  that  it 
constituted  a  trameworic  for  the  res- 
olution of  the  dispute. 
That    recommendation,    tn    part. 


Allan  H  (Bud)  Sefig  is  tXe  owwr  of 
tht  Milwaukee  Brewtrs  and  the  oct- 
ifig  commtssioner  of  Maior  League 
Bastbait 


Bud  Sdif,  owner  and  haffaalTa  acting 


.  is  ace  of  the  dubs. 


was  based  on  the  comnrtwee's  desire 
to  get  the  game  back  on  die  Held  in 
time  for  sprint  trainla|.  Our  negDU- 
ators  also  hoped  that  Che  Usery  rec- 
ommendation would  have  pravMed  a 
framework  to  prejuve  and  protect 
the  king-term  future  of  the  spon. 

All  alon^  our  goal  has  been  to 
reach  an  agreement  that  would  keep 
Major  League  Baseball  affordable 
for  the  fans,  accessible  to  the  fans 
and  competitive  for  the  fans. 

Unfortunately,  the  players'  union. 
was  never  interested  in  compitHnise. 
The  second-ranking  union  official 
was  quoted  in  one  of  Tuesday's 
newspapers  as  saying  the  players 
"would  never  accept  anything  that 
spUts  the  difrereace  between  the  two 

That  remark  desrty  illustrated 
the  difference  between  the  nra  sides. 
The  chibs  were  wilHng  to  oegotiaie: 
the  clubs  were  willing  to  compro- 
mise .  the  chibs  were  willing  to  wDrk 
with  the  mediator  On  all  counts,  the 
unxm  was  noL  So.  no  one  was  sur- 
prised when  the  union  flatly  rejected 
the  Usery  framework.  Nor  was  any- 
one surprised  by  the  harshness  with 
which  they  rejected  it. 

But  the  full  set  of  recommenda- 
tions never  reached  the  public,  and 
more  important,  did  not  reach  all  the 
clubs  ai>d  players. 

The  compromise  proposed  by 
Usery  is.  if  anything  more  favorable 
10  the  players  than  it  is  to  the  chiba. 
First.  It  allows  for  the  199S  season  to 
be  played  under  the  1994  ectmoroK 
system,  which  has  been  a  pnonty  for 
the  union  ever  smce  this  dl^xne 
begaa 

Second.  It  gives  players  total  free 
agency  after  four  years,  which  is  a 
severe  Mow  to  the  chibs.  particular- 
ly the  smaller- market  ones. 

Also.  Usery' s  compromise  in- 
creased the  escalating  mmimum 
pUyer  saUry  levels  that  woukl  be 
effective  m  I99t  And.  ii  calls  for  the 
formauon  of  the  Industry  Growth 


Fund,  whtcfa  the  union  has  champi- 
oned for  the  last  few  months. 

As  for  the  clubs,  we  wouM  finally 
be  able  to  put  into  operation  our 
revenue-sharmg  plan  and  apply  a  50 
percent  tax  on  club  payrolls  above 
$40  mUlkn  beginning  in  1996  Salary 
arbitration  would  be  eliminated  but 
not  until  1997.  The  tax  would  create  a 
drag  on  salaries  but  far  less  signifi- 
cant than  what  we  were  trying  to 


As  Senator  Bob  Dole,  Republican 
of  Kansas,  said  on  the  Senate  floor 
last  week:  "If  for  some  reason,  the 
players  and  owners  can't  reach  an 


The  Usery  plan  is 
tough,  but  it  may 
be  the  \vay  to  a 
deal. 


agreement  today,  then  they  should 
do  the  next  best  thing  —  which  is  to 
voluntanly  accept  whatever  settle- 
ment special  mediator  Bill  Usery 
may  propose.  If  it's  good  en6ugh  for 
Bill  Usery.  I'm  confident  its  good 
enough  for  baseball" 

We  tend  to  agree  with  Senator 
Dole.  I  had  hoped  that  both  sides 
would  have  the  opportunity  to  accept 
Usery's  compromise,  or.  at  least,  use 
i:  ^s  a  vehicle  for  further  negotia- 
tions. Unfortunately,  that  did  not 
take  place  The  clubs  do  now  know 
why. 

But,  we  do  know  that  the  chibs 
played  by  the  rules  throughout  the 
kmg  process.  Unfonunaiely,  just  as 
we  were  about  to  reach  the  end,  the 
rules  were  changed  on  us.  That  was 
unfair  to  baseball  and  its  many  fans. 


48 

Prepared  Statement  of  John  L.  Harrington 

Mr.  Chairman,  thank  you  for  inviting  me  to  appear  before  your  committee  to  dis- 
cuss Baseball's  exemption  from  the  antitrust  laws. 

I  am  the  Chief  Executive  Officer  of  the  Boston  Red  Sox.  I  have  been  a  member 
of  the  Owners'  Negotiating  Committee  since  the  formation  of  that  Committee  in  Au- 
gust, 1994.  Since  November,  1994  I  have  been  the  Chairman  of  the  Clubs'  Negotiat- 
ing Committee.  I  can  only  state  to  you  that  it  has  been  and  remains  my  goal  as 
the  Chairman  of  the  Committee,  and  I  know  the  goal  of  the  other  members  of  the 
Committee,  to  reach  a  negotiated  settlement  with  the  players,  and  to  get  Major 
League  Baseball  out  of  the  NLRB  board  rooms  and  the  halls  of  Congress  and  back 
into  the  clubhouses  and  dugouts  of  America. 

Mr.  Chairman,  without  going  through  the  tortured  history  of  the  negotiations,  the 
owners'  goal  has  not  been  to  reduce  the  salaries  of  our  players.  We  are  willing  to 
continue  to  compensate  the  players  at  what  I  believe  is  an  extraordinarily  high  rate. 
Because  there  has  never  been  a  collective  agreement  on  labor  costs,  however,  player 
salaries  have  grown  nearly  two  and  a  half  times  faster  than  total  baseball  revenues 
over  the  last  15  years.  Over  just  the  past  five  years,  the  percentage  of  industry  reve- 
nues paid  to  the  players  has  grown  from  44  percent  to  approximately  58  percent. 
The  1994  season  brought  on  the  largest  ticket  price  increase  in  the  history  of  the 
game,  as  the  average  player's  salary  increased  to  1.2  million.  In  all  probability  if 
future  industry  media  revenues  remain  flat  or  decrease,  a  continuance  of  the  spiral- 
ling player  salaries  will  result  in  additional  significant  increases  in  ticket  prices  to 
fans  making  the  game  much  less  affordable  as  the  family  spectator  sport. 

In  addition,  there  is  an  enormous  disparity  in  club  payrolls,  ranging  in  1994  from 
$15.5  million  to  $52.1  million.  While  spending  on  players  does  not  guarantee  win- 
ning, if  Clubs  cannot  compete  for  the  best  players,  they  cannot  give  their  fans  even 
the  hope  of  winning. 

The  Clubs  proposed  to  the  players: 

•  A  commitment  to  spend  at  least  $1  billion  on  players'  salaries  and  benefits  each 
year,  which  is  the  highest  amount  ever  spent,  as  long  as  revenues  did  not  drop. 

•  A  guarantee  that  players'  salaries  would  rise  with  Club  revenues.  If  revenues 
grew  at  the  same  rate  as  in  the  past,  that  would  have  grown  the  average  player 
salary  from  $1.2  million  in  1994  to  $2.6  million  in  2001. 

•  More  free  agency  for  the  players  in  return  for  the  elimination  of  salary  arbitra- 
tion. 

•  A  long-term  seven  year  agreement  that  would  provide  labor  peace  and  economic 
stability. 

The  Union  has  steadfastly  remained  uninterested  in  such  a  proposal.  Every  vari- 
ation we  have  tried,  including  a  luxury  tax  or  tax  on  excessive  payrolls  by  teams 
willing  to  exceed  negotiated  limits,  has  been  rejected  by  the  Union. 

One  frustration  that  I  have  had  as  the  head  of  the  Owners'  Negotiating  Commit- 
tee relates  to  the  purpose  of  these  hearings  today.  On  several  occasions  during  the 
course  of  our  negotiations  whenever  a  particularly  contentious  economic  point  would 
be  bargained,  the  Union's  repeated  response  would  be  that  they  would  beat  us  in 
Congress,  that  they  would  have  the  antitrust  exemption  lifted,  and  that  they  would 
beat  us  in  court.  Mr.  Chairman,  threatening  to  beat  a  party  in  court  is  not  the  way 
to  solve  a  labor  dispute.  Threatening  to  sue  for  treble  damages  is  not  the  way  to 
solve  a  labor  dispute.  As  evidence  of  that,  the  National  Football  League,  which  does 
not  have  an  exemption  from  the  antitrust  laws,  had  protracted  an  expensive  litiga- 
tion in  Minnesota  and  in  the  appellate  courts  and  the  end  result  was  a  salary  cap 
significantly  more  restrictive  than  the  proposals  made  by  the  Clubs  during  these  ne- 
gotiations. 

Like  Mr.  Selig,  I  am  not  an  antitrust  expert.  Jim  Rill,  the  former  Assistant  Attor- 
ney General,  head  of  the  Antitrust  Division,  is  and  can  speak  to  you  about  the  anti- 
trust laws,  the  non-statutory  labor  exemption,  and  the  recent  NBA  decision  in  the 
Second  Circuit  which  once  and  for  all  should  put  an  end  to  the  idea  that  somehow 
this  strike  by  the  Union  is  related  to  the  antitrust  laws  in  any  way.  However,  I  do 
want  to  comment  on  one  aspect  that  may  be  germane  to  your  consiaeration.  In  addi- 
tion to  my  role  on  the  Negotiating  Committee  and  with  the  Red  Sox,  I  serve  as 
Chairman  of  Baseball's  Expansion  Committee.  Last  month,  we  unanimously  rec- 
ommended that  Baseball  expand,  with  two  teams  to  be  added  expeditiously.  We  are 
currently  reviewing  a  list  of  candidates  and  expect  a  vote  on  expansion  shortly. 
Baseball  now  has  28  franchises,  which  is  equal  to  or  more  than  any  other  profes- 
sional sport.  By  expanding  with  two  or  four  additional  franchises,  whichever  is  ap- 
g roved  by  the  Clubs,  we  will  continue  our  history  of  trying  to  grow  Major  League 
aseball  while  insuring  both  quality  of  play  and  economic  stabiUty  of  o\ir  franchises. 
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In  that  regard,  I  must  frankly  take  serious  exception  to  the  recent  Congressional 
Research  Service  report  prepared  for  you.  Two  of  the  recommendations  contained  in 
that  report  were  particuiarfy  contrary  to  the  public  interest.  First,  CRS  suggested 
that  Baseball  should  expand  and  put  additional  franchises  in  the  large  revenue 
markets  that  already  have  one  or  two  teams.  The  second  recommendation  of  the 
CRS  was  for  Baseball  to  abandon  the  cities  in  which  the  low  revenue  teams  play. 
Apparently,  the  CRS  was  wilUng  to  abandon  the  millions  of  fans  who  now  enjoy 
baseball  in  the  small  market  cities  so  that  player  salaries  could  increase  over  the 
average  $1.2  million  they  receive  today.  I  could  not  disagree  more.  Apparently,  the 
CRS  believes  it  would  be  better  to  have  many  teams  in  the  eight  to  ten  largest  cities 
and  no  teamis  in  the  smaller  cities  that  now  have  Major  League  Baseball.  1  fun- 
damentally and  categorically  disagree  with  that  point.  Major  League  Baseball 
should  not  be  concentrated  in  only  the  major  cities  of  America.  The  Pittsburgh  Pi- 
rates, the  Cincinnati  Reds,  the  Minnesota  Twins  are  all  a  significant  part  of  Base- 
ball's history  and  heritage  and  should  remain  part  of  the  fabric  of  the  national 
game.  It  would  be  difficult  indeed  to  call  baseball  our  National  game  if  it  is  not 
played  in  most  of  the  country. 

Changing  baseball's  antitrust  status  at  this  time  will  not  solve  the  fundamental 
economic  issues  separating  the  clubs  and  the  players.  The  players  are  well  protected 
by  the  Federal  Labor  laws,  and  their  history  of  substantial  increases  in  compensa- 
tion and  benefits  over  the  years  belies  any  need  for  Congressional  assistance  in 
their  behalf  Indeed  fans  and  voters  decry  government  intervention  in  this  matter, 
as  indicated  by  the  several  recent  poUs. 

Interestingly,  the  other  three  major  sports,  all  without  unique  antitrust  exemption 
make  experienced  significant  labor  strife;  and  baseball  will  continue  to  experience 
such  strife  until  a  collective  bargaining  agreement  is  finalized  with  the  players,  as 
has  been  accomplished  in  the  other  three  major  sports. 

Congressional  action  at  this  time  will  clearly  impair  and  delay  bargaining,  giving 
the  players  union  a  temporary  way  of  avoiding  the  need  to  address  the  difficult  bar- 
gaining issues.  The  longer  the  players  union  believes  that  a  Congress  will  help  re- 
solve the  dispute,  the  longer  it  will  take  the  parties  to  return  the  game  to  the  field. 

Thank  you,  Mr.  Chairman,  and  I  ask  that  a  copy  of  my  entire  statement  be  placed 
in  the  record. 

Senator  THURMOND.  Mr.  O'Connor,  do  you  have  an  opening  state- 
ment? 
Mr.  O'Connor.  No,  I  don't,  Senator. 
Senator  Thurmond.  Mr.  Rill. 

STATEMENT  OF  JAMES  F.  RILL 

Mr.  Rill.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate  the 
opportunity  to  offer  my  views  regarding  baseball's  antitrust  exemp- 
tion. In  my  opinion,  revocation  of  the  exemption  would  have  a  pro- 
found and  highly  negative  impact  on  baseball,  an  impact  which 
would  greatly  transcend  the  current  labor  dispute  between  the 
players  and  the  owners. 

The  elimination  of  the  exemption  has  been  portrayed  by  some  as 
linked  to  the  current  ongoing  labor  dispute  between  the  players 
and  the  owners,  and  the  fact  is,  of  course,  is  that  two  exemptions 
are  involved  here,  baseball's  antitrust  exemption  and  the  nonstatu- 
tory labor  exemption.  In  the  present  context,  as  you  have  recog- 
nized, Mr.  Chairman,  removing  baseball's  antitrust  exemption  is 
not  an  issue  limited  to  and,  in  my  opinion,  not  likely  to  resolve  the 
current  dispute. 

Although  other  issues  are  covered  in  my  written  statement, 
which  I  understand  will  be  put  into  the  record,  I  want  to  focus  on 
the  minor  league  issue  in  my  oral  statement  because  I  believe  ei- 
ther that  a  complete  or  partial  repeal  of  baseball's  antitrust  exemp- 
tion will  seriously  damage  the  minor  league  system  as  we  know  it 
today,  and  therefore  I  think  adversely  affect  the  entire  context  of 
the  game  of  baseball. 
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I  will  also  address,  to  the  extent  that  I  have  been  able  to  study 
it,  the  legislation  introduced  last  night  by  Senators  Thurmond  and 
Leahy,  and  by  Senators  Hatch,  Moynihan,  and  others  on  this  con- 
cern. 

Baseball's  antitrust  exemption  has  played  a  significant  role  in  al- 
lowing major  league  clubs  to  maintain  their  longstanding  relation- 
ship with  the  minor  leagues  and  develop  players  in  a  system  where 
independent  business  people  operate  local  teams.  The  antitrust  ex- 
emption has  created  the  necessary  incentives  for  major  league 
teams  to  make  substantial  investments,  more  than  $200  million  a 
year  at  the  current  time,  in  the  minor  leagues. 

Baseball  is  unique  among  the  major  sports  in  that  the  minor 
leagues  serve  as  the  primary  avenue  for  the  development  of  future 
major  league  players.  For  example,  while  both  football  and  basket- 
ball rely  predominantly  on  colleges  to  develop  their  players,  for 
baseball  the  colleges  are  not  an  effective  substitute  for  the  minor 
leagues. 

The  viability  of  the  current  minor  league  system  depends  largely 
on  the  major  league  teams'  ability  to  retain  the-  services  of  their 
prospects  through  both  their  tenure  in  the  minor  leagues  and  also 
for  a  period  of  time  after  they  reach  the  majors.  This  assurance  is 
needed  so  that  the  teams  might  recoup  the  substantial  investment 
in  minor  league  prospects,  an  investment  on  which  they  realize  no 
return  while  the  prospect  is  in  the  minor  leagues.  The  protection 
at  the  minor  league  level  is  currently  provided  by  the  minor  league 
uniform  players  contract,  giving  the  employing  club  approximately 
a  maximum  of  six  seasons  of  exclusive  rights  to  the  player. 

Although  I  believe  these  restrictions  are  fundamentally  effi- 
ciency-enhancing and  therefore  procompetitive,  I  as  an  antitrust 
lawyer  cannot  conclude  with  any  confidence  that  they  would  be 
upheld  by  a  jury  as  reasonable  under  the  antitrust  laws. 

If  the  antitrust  exemption  is  repealed,  the  continued  use  of  the 
minor  league  contract  could  result  in  challenges  similar  to  those 
that  have  arisen  in  connection  with  the  majors'  reserve  clause  and 
with  the  reserve  clause  in  other  leagues.  In  that  uncertain  climate, 
the  incentive  to  invest  the  substantial  sums  the  majors  provide  to 
their  farm  systems  is  likely  to  seriously  diminish,  possibly  even  dis- 
appear. 

The  costs,  then,  of  player  development  would  shift  to  the  inde- 
pendent minor  league  teams,  undeveloped  athletes,  and  the  col- 
leges. It  is  unclear  how  many  minor  league  teams  would  have  a 
role  in  new-player  development.  It  does  seem  clear  to  me,  in  any 
event,  that  it  seems  inevitable  that  there  would  be  far  fewer  minor 
league  franchises  than  they  are  today. 

Now,  let  me  turn  to  the  legislation  that  was  introduced  last 
night,  to  the  extent  that  I  have  had  a  chance  to  review  it.  The  im- 
petus for  the  legislation,  both  yours  and  Senator  Leahy's,  Mr. 
Chairman,  and  yours,  Chairman  Hatch,  and  Senator  Moynihan's, 
obviously  stems  from  a  very  desirable  objective  to  protect  the  minor 
leagues  and  resolve  the  baseball  dispute.  No  one  can  quarrel  with 
that  objective.  I  don't  quarrel  with  it.  I  am  afraid,  however,  based 
on  the  review  I  have  been  able  to  make  thus  far,  it  is  not  likely 
to  accomplish  that  purpose. 
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The  relationship  between  the  major  league  player  contracts  and 
the  viability  of  the  minor  leagues  is  inseparable  and  unique.  Major 
league  teams  are  willing  to  invest  in  the  minors  because  they  can 
reasonably  expect  that  some  of  their  prospects  will  develop  into 
major  league  players. 

Baseball  is  different,  in  that  teams  invest  in  players  who  are  vir- 
tually untested.  We  don't  go  through  the  college  routine;  we  don't 
have  All-American  teams.  They  are  virtually  untested  talents. 
When  the  signing  of  a  minor  league  player  takes  place,  the  team 
needs  to  have  some  assurance  that  it  will  be  able  to  retain  that 
player  for  a  period  of  time  after  he  reaches  the  majors  in  order  to 
recoup  that  investment.  As  a  result,  the  rules  that  govern  major 
league  player  contracts  have  a  direct  impact  on  the  economics  of 
the  minor  leagues. 

Any  form  of  repeal  that  I  have  seen  proposed  thus  far,  either  of 
the  antitrust  exemption  or  a  limitation  on  the  nonstatutory  labor 
exemption  beyond  that  available  to  other  entities,  will  certainly 
generate  confusion  at  the  major  league  level  in  the  form  of  threat- 
ened or  actual  antitrust  litigation  where  the  outcome,  I  think  we 
would  all  have  to  agree,  would  be  very  uncertain.  It  will  certainly 
change  the  investment  incentive  parameters  in  the  minor  leagues 
that  would  be  incumbent  on  the  major  league  teams. 

As  a  consequence,  I  urge  you  to  leave  the  baseball  antitrust  ex- 
emption in  place,  to  leave  the  nonstatutory  exemption  in  place.  Re- 
pealing the  exemption  I  don't  think  would  bring  the  current  labor 
dispute  any  closer  to  resolution,  and  I  think  the  current  situation 
is  best  calculated  to  produce  a  resolution  to  this  matter. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Rill  follows:] 

Prepared  Statement  of  James  F.  Rill  on  Behalf  of  Major  League  Baseball 

Thank  you  for  the  opportunity  to  offer  my  views  on  behalf  of  Major  League  Base- 
ball regarding  the  significance  of  baseball's  antitrust  exemption.  In  my  opinion,  rev- 
ocation of  the  exemption  would  have  a  profound  and  highly  negative  impact  on  base- 
ball, which  would  transcend  the  current  labor  dispute  between  the  players  and  the 
owners. 

The  elimination  of  the  antitrust  exemption  would  seriously  damage  the  minor 
league  system  and  likely  would  result  in  migration  of  teams  from  small  cities  to 
large  ones.  Moreover,  the  elimination  of  baseball's  antitrust  exemption  inevitably 
wiU  spawn  a  proliferation  of  complex  litigation,  as  minor  league  players  and  teams 
redefine  their  rights  and  cities  compete  for  existing  and  expansion  teams.  Baseball 
as  we  know  it  would  never  be  the  same,  and,  at  least  for  the  foreseeable  future, 
contests  on  the  field  would  be  overshadowed  by  contests  in  the  courts. 

I.  MINOR  league  baseball 

Baseball's  antitrust  exemption  has  played  a  significant  role  in  allowing  the  major 
league  clubs  to  maintain  their  longstanding  relationship  with  the  minor  leagues  and 
to  develop  their  players  in  a  system  in  which  independent  business  people  operate 
the  local  minor  league  teams.  The  antitinist  exemption  has  created  incentives  for 
major  league  teams  to  make  substantial  investments  in  the  minor  leagues,  exceed- 
ing $200  million  today.  ^  The  minor  leagues  are  recognized  as  a  superior  means  of 
developing  skilled  baseball  players  and  damage  to  the  farm  system  could  have  a  sig- 


1  Written  statement  of  Stanley  Brand,  \^ce  President  of  the  National  Association  of  Profes- 
sional Baseball  Leagues,  Inc.,  Baseball's  Antitrust  Exemption  (Part  2):  Hearings  before  the 
Subcomm.  on  Economic  and  Commercial  Law  of  the  House  Comm.  on  the  Judiciary,  103rd 
Cong.,  1st  Session  124  (September  22.  1994). 
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nificant  effect  on  the  Quality  of  play  in  the  big  leagues.^  Moreover,  local  minor 
league  team  owners  and  the  towns  and  cities  in  which  they  play  have  made  signifi- 
cant investments  assuming  that  the  current  system  will  not  be  subjected  to  an  enor- 
mous upheaval.  3 

Baseball  is  unique  among  the  major  sports  in  that  the  minor  leagues  serve  as  the 
primary  tool  in  the  development  of  future  major  league  players.  While  both  basket- 
ball and  football  rely  predominately  on  the  colleges  as  their  player  development  sys- 
tems for  baseball,  colleges  are  not  effective  substitutes  for  the  minor  leagues.'*  Major 
league  teams  invest  in  minor  league  player  development  by  paying  player  salaries 
and  associated  expenses  of  their  minor  league  affiliates,  while  receiving  little  in  the 
way  of  direct  consideration  in  return.  The  club  owners  continue  to  subsidize  minor 
league  player  development  because  minor  league  players  that  ultimately  make  it  to 
the  majors  are  subject  to  a  system  that  enables  major  league  teams  to  recoup  their 
investment  in  the  minor  leagues.^ 

Although  I  believe  that  these  restrictions  are  fundamentally  efficiency  enhancing, 
it  cannot  be  concluded  with  any  reasonable  degree  of  confidence  that  they  would  be 
upheld  by  an  antitrust  jury  as  reasonable  under  the  antitrust  laws.  The  analysis 
01  cooperative  activities  among  competitors  that  also  involve  integrative  efficiencies 
has  changed  dramatically  over  the  last  few  decades  and  is  still  quite  unsettled. 

Previously,  such  conduct  was  deemed  to  be  per  se  illegal  where  it  involved  terri- 
torial restrictions,  division  of  markets  or  price  limitations.^  The  Supreme  Court's  de- 
cisions in  NCAA  v.  Board  of  Regents  of  the  University  of  Oklahoma  J  and  Broadcast 
Music,  Inc.  V.  Columbia  Broadcasting  System,  Inc.,^  however,  removed  this  type  of 
cooperative  conduct  from  per  se  condemnation  and  determined  that  the  rule  of  rea- 
son is  the  appropriate  standard  by  which  to  evaluate  the  lawfulness  of  such  re- 
straints. Although  this  was  clearly  a  step  in  the  right  direction,  the  rule  of  reason 
remains  a  substantially  undefined  method  of  analysis,  particularly  in  the  context  of 
sports  leagues.  This  ambiguity  in  the  law  is  magnified  by  the  disagreement  in  the 
economic  community  over  the  efficiency  of  various  restrictions  implicated  by  base- 
ball.9 

As  a  result,  it  would  be  difficult  to  predict  whether  a  jury  could  fully  comprehend 
the  critically  important  and  complex  relationship  between  major  and  minor  league 
baseball.  Given  the  risk  of  treble  damages  liability,  there  certainly  would  be  a 
strong  incentive  on  the  owners'  part  to  play  it  safe  and  abandon  the  existing  system. 

The  effectiveness  of  the  current  minor  league  system  depends  in  large  part  on 
major  league  teams'  ability  to  retain  the  services  of  their  prospects  through  both 
their  tenure  in  the  minor  leagues,  and  also  for  a  period  of  time  after  they  reach  the 
majors,  in  order  to  justify  the  investment  in  their  minor  league  prospects  and  allow 
for  recoupment.  The  protection  at  the  minor  league  level  currently  is  provided  by 
the  Minor  League  Uniform  Player  Contract  that  minor  league  players  sign.  This 
contract  gives  the  employing  club  approximately  six  seasons  of  exclusive  rights  to 
the  player. 

If  the  antitrust  exemption  is  repealed,  the  continued  use  of  the  minor  league  con- 
tract would  very  likely  result  in  challenges  similar  to  those  that  wheeled  around  the 
majors'  reserve  clause.  Despite  the  many  benefits  that  the  existing  system  generates 
for  minor  league  baseball  and  baseball  fans  generally,  the  substantial  financial  com- 
mitment that  the  majors  make  to  their  farm  system  is  likely  to  be  severely  dimin- 


2  Gerald  W.  Scully,  The  Business  of  Major  League  Baseball  9  (Chicago:  Univ.  of  Chicago 
Press,  1989). 

3  See,  Stanley  Brand.  Antitrust  Repeal  Would  Cause  Trouble,  Baseball  America,  March  21, 
1994  at  8. 

''Jesse  Markham  and  Paul  Teplitz,  Baseball  Economics  and  Public  Policy  41-42  (Lexing- 
ton, Massachusetts:  D.C.  Heath,  1981);  Andrew  Zimbalist,  Baseball  and  Billions  120  (Basic 
Books,  1992.) 

^Gerald  Scully,  "Pay  and  Performance  in  Major  League  Baseball,"  American  Economic  Re- 
view 64  (December  1974)(players  under  reserve  are  paid  less  than  their  marginal  revenue  prod- 
uct); Andrew  Zimbalist,  Baseball  and  Billions  90-94  (Basic  Books,  1992)  (same). 

^United  States  v.  Topco  Associates,  405  U.S.  596  (1972);  United  States  v.  Sealy,  Inc.,  388  U.S. 
350  (1967). 

'468  U.S.  85(1984). 

8441  U.S.  1  (1979). 

^Compare  Jesse  Markham  and  Paul  Teplitz,  Baseball  Economics  and  Public  Policy  99- 
116  (Lexington,  Massachusetts:  D.C.  Heath,  1981);  George  Daly,  "The  Baseball  Player's  Labor 
Market  Revisited,"  in  Paul  Sommers  (ed.).  Diamonds  are  Forever:  The  Business  of  Baseball 
11-29  (Washington,  D.C:  The  Brookings  Institute,  1992),  with  Simon  Rottenberg,  "The  Baseball 
Players'  Labor  Market,  64  JOURNAL  OF  Political  Economy  242-58  (1956);  Roger  Noll,  "The  Ec- 
onomics of  Sports  Leagues."  in  Gary  Ubinstine  (ed.),  Law  and  Professional  Business  (New 
York:  Boardman,  1988);  Gerald  Scully,  The  Business  of  Baseball  (Chicago:  Univ.  of  Chicago 
Press,  1989). 
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ished  or  disappear.  Without  the  protection  of  the  minor  league  contracts  clubs  would 
not  invest  the  hundreds  of  millions  of  dollars  necessaiy  to  operate  the  minor  league 
system.  There  would  be  a  significantly  reduced  incentive  for  clubs  to  develop  future 
major  leaguers — the  costs  of  development  would  rest  solely  on  the  independent 
minor  league  teams  undeveloped  athletes,  and  colleges.  It  is  unclear  how  many 
minor  league  teams  would  have  a  role  in  a  new  player  development  system.  i°  How- 
ever, one  would  predict  that  with  the  removal  of  revenues  from  major  league  teams, 
there  would  be  far  fewer  minor  league  franchises  than  today. 

The  relationship  between  major  league  baseball  and  minor  league  baseball  has  de- 
veloped over  the  last  73  years  outside  of  the  reach  of  the  antitrust  laws.  Today, 
there  are  minor  league  teams  in  over  170  communities  in  38  of  the  50  states.  Nearly 
all  of  these  teams  rely  on  the  major  league  clubs  for  essential  financial  support. 
Competition  policy  aside,  it  is  legitimate,  in  my  opinion,  for  Congress  to  consider 
whether  it  is  sound  public  policy  to  act  in  a  manner  that  would  place  these  teams, 
and  the  local  communities  that  have  invested  in  their  stadia  and  their  teams,  at 
serious  risk.  If  minor  league  baseball  constitutes  a  "good"  from  a  pubhc  policy  per- 
spective, then  the  maintenance  of  minor  league  baseball  is  a  sound  public  policy  rea- 
son to  continue  baseball's  unique  antitrust  protection. 

II.  FRANCHISE  MIGRATION 

A  very  visible  effect  the  antitrust  exemption  has  on  baseball  is  the  ability  of  the 
owners  to  collectively  agree  on  whether  teams  can  relocate.  Unlike  other  profes- 
sional sports  that  have  experienced  traumatic  relocations  (e.g.,  the  Baltimore  Colts 
midnight  move  to  Indianapolis),  baseball  has  not  had  a  team  relocate  since  1972. 

It  is  instructive  to  look  at  the  franchise  migration  issue  in  the  context  of  the  effect 
it  has  had  on  other  professional  sports  leagues  (i.e.,  National  Football  League,  Na- 
tional Basketball  Association,  and  the  National  Hockey  League)  that  have  been  sub- 
ject to  the  antitrust  laws  for  several  decades,  in  order  to  assess  the  likely  effect 
eliminating  the  exemption  would  have  on  baseball  franchise  migration. 

The  seminal  case  addressing  the  issue  of  league  restrictions  on  franchise  reloca- 
tions is  the  Ninth  Circuit's  decision  regarding  the  Oakland  Raiders'  move  to  Los  An- 
geles. Despite  12  consecutive  years  of  sellouts  and  unquestioned  public  and  govern- 
ment support,  Al  Davis,  the  Raiders'  President,  decided  to  move  the  Raiders  to  Los 
Angeles.  The  other  NFL  members,  pursuant  to  the  League  Constitution,  voted 
22-0  (with  five  clubs  abstaining)  to  reject  the  move.  Davis  and  the  Los  Angeles  Coli- 
seum sued  the  NFL  claiming,  among  other  things,  that  its  decision  to  stop  his  effort 
to  relocate  to  Los  Angeles  violated  Section  1  of  the  Sherman  Act.  A  jury  sitting  in 
Los  Angeles — after  the  NFL's  effort  to  move  the  case  out  of  Los  Angeles  failed — 
found  that  the  NFL's  action  was  an  unreasonable  restraint  of  trade  in  violation  of 
Section  1.  The  Ninth  Circuit  refused  to  set  aside  the  jury's  verdict  Consequently, 
the  Raiders  play  in  Los  Angeles  today.  ^^ 

In  finding  the  NFL's  effort  to  keep  the  Raiders  in  Oakland  unlawful,  the  Los  An- 
geles jury  apparently  was  unimpressed  with  the  NFL's  proffered  justifications  for 
its  relocation  policy  and  the  application  of  its  policy  to  the  Raiders'  facts.  The  NFL 
argued  that  its  relocation  poUcy,  among  other  things,  protected  financial  stability 
of  its  member  clubs,  fostered  and  rewarded  fan  loyalty,  promoted  traditional  rival- 
ries, and  protected  the  many  local  communities,  like  Oakland,  that  had  made  large 
investments  in  stadia  and  other  facihties.  The  Ninth  Circuit  was  unwilling  to  con- 
clude that  the  jury's  rejection  of  these  justifications  was  unreasonable. 

Some  critics  of  baseball's  exemption  have  attempted  to  minimize  the  exemption's 
value  in  the  franchise  migration  area  by  pointing  out  that  franchise  movement  rules 
are  not  per  se  unlawful  and  that  "reasonable"  restrictions  on  franchise  relocation  are 


10  It  is  difficult  to  envision  what  the  minors  would  look  like  absent  the  major  leagues  involve- 
ment. Economist  Gerald  W.  Scully  suggests  that  the  minor  leaguers  would  pay  for  their  total 
training  costs.  ".  .  .  the  [minor  league]  players  as  in  the  Professional  Golf  Association  would 
fully  absorb  their  training  costs.  Baseball  schools  could  develop  players  with  the  potential  major 
leaguers  paying  tuition.  These  schools  could  be  within  organized  baseball  or  independent  of  it. 
Or,  perhaps,  colleges  will  subsidize  player  development  costs  in  baseball  as  they  do  in  football 
and  basketball." 

Gerald  Scully,  "Pay  and  Performance  in  Major  League  Baseball,  American  Economic  Review 
30  (Dec.  1974).  Another  economist  suggests  that  talent  agencies,  akin  to  those  who  feed  movie 
studios  will  step  in  to  help  the  aspiring  baseball  player  develop  his  skills  in  the  minors.  William 
Holohan,  "The  Long-Run  Effects  of  Abolishing  the  Baseball  Player  Reserve  System,"  JOURNAL 
OF  Legal  Studies  29-37  (1978). 

11  See.-  Los  Angeles  Memorial  Coliseum  Commission  v.  National  Football  League  (hereinafter 
"Raiders"),  726  F.2d  1382  (9th  Cir.  1984)  cert,  denied,  469  U.S.  990  (1984). 
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not  unlawful.  12  These  statements,  in  my  view,  do  not  provide  a  realistic  comfort 
level  to  those  professional  sports  leagues  subject  to  the  antitrust  laws  when  faced 
with  a  demand  (normally  a  threat)  from  a  member  club  that  it  be  permitted  to 
move.  The  issue  is  one  of  risk  assessment.  Under  the  Ninth  Circuit's  standard,  the 
"reasonableness"  of  the  league's  decision  on  a  proposed  relocation  necessarily  takes 
place  after  the  fact.  When  faced  with  a  proposed  move,  the  league  has  no  way  of 
knowing  which  factors  a  jury  will  ultimately  nnd  important  and  persuasive. 

The  party  complaining  of  the  league's  decision  can  prove  that  the  league's  action 
was  "unreasonable"  if  it  can  merely  convince  the  jury  that  it  was  not  'reasonably 
necessary"  for  the  league  to  achieve  its  legitimate  concerns. ^^  At  the  time  it  must 
make  its  decision,  however,  the  league  cannot  possibly  predict  with  an  acceptable 
level  of  confidence  whether  a  jury  will  find  that  a  particular  restraint  meets  this 
standard.  There  is  wide  disagreement  among  commentators  as  to  the  efficiency  and, 
therefore,  lawfulness  of  franchise  restrictions,  i'*  Moreover,  at  least  one  witness  pre- 
viously testifying  before  Congress  has  complained  of  both  the  relocation  of  a  fran- 
chise as  well  as  the  failure  to  relocate  a  franchise.  ^^  While  such  a  complaint  from 
one  individual  may  be  unusual,  there  will  always  be  at  least  one  disappointed  city 
when  a  team  relocates  or  decides  not  to  relocate. 

The  risks  and  consequences  of  a  successful  treble  damage  action  are  so  high  in 
such  circumstances  that  the  league  is  more  likely  to  conclude  that  it  cannot  afford 
to  block  the  move.  The  Raiders  case  has  substantially  altered  the  risk  assessment 
of  the  professional  leagues  subject  to  the  antitrust  laws  and,  as  a  consequence,  those 
leagues  now  operate  more  out  of  an  interest  to  avoid  litigation  than  they  do  to  pro- 
tect the  loyalty  of  their  fans.  This  history  reflects  an  unfortunate,  but  extremely  ra- 
tional, reaction  to  the  confusion  and  uncertainty  resulting  from  the  accepted  mode 
of  antitrust  analysis  as  now  applied  to  professional  sports  leagues. 

Baseball's  antitrust  exemption  has  made  a  substantial,  practical  difference.  Ac- 
cordingly, if  the  exemption  were  repealed,  I  would  expect  tnat  some  baseball  clubs 
would  test  the  leagues'  resolve  by  attempting  to  relocate  to  what  they  perceive  to 
be  greener  pastures.  A  likely  result  would  be  major  league  franchises  in  smaller 
markets  relocating  to  major  metropolitan  areas  that  already  have  teams  but  could 
support  more,  e.g. ,  New  York  and  Los  Angeles. 

III.  THE  RELATIONSHIP  OF  THE  BASEBALL  STRIKE  TO  THE  ANTITRUST  EXEMPTION 

In  following  the  strike  and  the  issues  before  this  Subcommittee  today  I  have 
found  it  interesting  that  the  elimination  or  retention  of  baseball's  antitrust  exemp- 
tion seems  to  be  inextricably  Unked  to  the  ongoing  labor  dispute  between  the  play- 
ers and  the  owners.  The  relationship  is  perplexing  because  the  dispute  would  not 
be  resolved  by  removing  baseball's  antitrust  exemption. 

Until  the  mid-1970's,  interest  in  baseball's  antitrust  exemption  primarily  focused 
on  the  reserve  clause.  The  reserve  clause,  agreed  to  by  the  major  league  owners, 
bound  a  player  for  life  to  the  team  with  which  he  first  signed  unless  the  team  re- 
leased him  or  traded  him  to  another  team.  After  signing,  if  a  player  refused  to  ac- 
cept a  team's  offer  in  subsequent  contract  "negotiations,  the  player's  only  bargain- 
ing power  was  to  threaten  to  or  actually  withhold  his  services  from  the  team.  In 
this  context,  unless  the  player  was  released  by  his  team  he  could  never  play  for  an- 
other professional  baseball  club. 

In  this  way,  the  reserve  clause  was  the  principal  mechanism  governing  the  rela- 
tionship between  players  and  teams  and  baseball's  antitrust  exemption  played  a 
principal  role.  The  Major  League  Baseball  Players  Association,  however,  through 
collective  bargaining  and  arbitration  proceedings  mandated  by  labor  contracts  was 


12  Written  Statement  of  Professor  Stephen  F.  Ross,  University  of  Illinois,  Baseball's  Antitrust 
Exemption:  Hearings  before  the  Subcomm.  on  Economic  and  Commercial  Law  of  the  House 
Comm.  of  the  Judiciary,  103rd  Cong.  1st  Session  (March  1993). 

^^ Graphic  Products  Distributors  v.  Itek  Corp.,  Ill  F.2d  1560,  1573  (11th  Cir.  1983);  United 
States  V.  Brown  University,  5  F.3d  658,  669  (3d  Cir.  1993)  (citations  omitted);  Bhan  v.  NME 
Hospitals  Inc.,  929  F.2d  1401,  1413  (9th  Cir.  1991);  Fleer  Corp  v.  Topps  Chewing  Gum,  Inc., 
658  F.2d  139,  151-52  n.l8  (3d  Cir.  1981 )( restraints  must  be  "fairly  necessary"). 

^*  Compare,  Jerome  T.  Ellig,  Law,  Economics  and  Organized  Baseball:  Analysis  of  a  Coopera- 
tive Venture  (unpublished  Ph.D.  dissertation,  George  Mason  University  1987);  Gary  Roberts, 
Sports  Leagues  and  the  Sherman  Act,  32  UCLA  L.  Rev.  219  (1984);  Grauer,  Recognition  of  the 
NFL  as  a  Single  Entity  under  Section  1  of  the  Sherman  Act  Implications  of  the  Consumer  Wel- 
fare Model,  82  Mich.  L.  Rev.  1  (1983);  with  Stephen  F.  Ross,  Monopoly  Sports  Leagues,  73 
Minn.  L.  Rev.  643  (1989).  See  also  Gerald  W.  Scully,  The  Business  of  Major  League  Base- 
ball 83  (Chicago;  Univ.  of  Chicago  Press,  1989);  Andrew  Zimbalist,  BASEBALL  AND  BILLIONS  123 
(Basic  Books,  1992). 

15  Prepared  statement  of  James  A.  Michener  before  the  Subcommittee  on  Economic  and  Com- 
mercial Law  of  the  House  Judiciary  Committee,  103rd  Cong.  2d  Sess.  (March  31,  1993). 
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able  to  eliminate  the  "for  life"  aspect  of  the  reserve  clause  in  1975.  A  form  of  free 
agency  replaced  the  reserve  clause.  Because  baseball  players  are  organized,  the  Na- 
tional Labor  Relations  Act  governs  the  relationship  between  teams  and  players,  and 
in  this  regard,  the  antitrust  laws  have  become  largely  irrelevant.  Thus,  the  elimi- 
nation of  baseball's  antitrust  exemption  would  have  no  effect  on  matters  involving 
major  league  players'  salaries  or  working  conditions,  the  subjects  of  the  current 
strike,  now  or  in  the  future,  so  long  as  the  players  remain  unionized.  Other  com- 
mentators, including  those  generally  sympathetic  to  the  players,  agree  that  base- 
ball's antitrust  exemption  has  little  significance  in  light  of  current  labor  law  and  a 
very  successful  union.  ^^ 

CONCLUSION 

Even  though  the  two  circuit  courts  that  have  reviewed  the  issue  concluded  that 
the  labor  laws  and  the  nonstatutory  labor  exemption  should  govern  baseball's  labor 
dispute  and  not  the  antitrust  laws,  why  should  Major  League  Baseball  have  an  anti- 
trust exemption  when  no  other  professional  sport  does?  Baseball's  antitrust  exemp- 
tion dates  back  to  the  1922  Federal  Baseball  Supreme  Court  decision  by  Oliver 
Wendell  Holmes,  i'^  While  that  decision  has  been  much  criticized,  the  fact  is  that 
baseball  as  we  know  it  has  evolved  under  an  antitrust  immunity.  In  particular,  the 
minor  league  farm  system  that  provides  a  training  ground  for  major  league  hopefuls 
and  entertainment  to  millions  of  Americans  in  communities  all  over  America  wovdd 
probably  not  survive  antitrust  challenge  if  the  antitrust  exemption  is  removed.  The 
minor  leagues  surely  would  be  quite  different  than  we  know  them  today  after  such 
a  challenge.  In  addition,  the  classic  rivalries  that  in  many  ways  define  baseball  on 
the  field,  have  evolved  because  of  the  franchise  stability  that  baseball  is  afforded 
because  of  its  antitrust  exemption. 

Thus,  I  urge  you  to  leave  baseball's  antitrust  exemption  in  place.  Repealing  base- 
ball's antitrust  exemption  will  not  help  bring  the  current  labor  dispute  closer  to  res- 
olution, but  rather  is  likely  to  make  matters  much  worse. 

Senator  Thurmond.  Each  member  will  now  have  10  minutes  to 
ask  questions.  I  will  proceed  with  my  questions  at  this  time. 

Mr.  Harrington  is  not  here,  but  in  his  statement  he  says  that 
there  is  frustration  in  negotiating  with  the  baseball  players  be- 
cause they  are  distracted  from  bargaining  by  the  hope  that  base- 
ball's special  antitrust  exemption  will  be  ended. 

Now,  Mr.  Selig  and  Mr.  Rill,  I  want  to  ask  you  this  question. 
Could  you  give  us  your  view  on  whether  there  is  any  merit  in 
eliminating  the  distraction  that  the  antitrust  exemption  causes 
both  the  players  and  owners  by  modifying  the  exemption  and  being 
done  with  it? 

Mr.  Selig.  Mr.  Chairman,  I  would  just  say  that  I  believe  that  it 
has  been  a  distraction.  I  am  going  to  let  Mr.  O'Connor,  who  has 
participated  in  the  negotiations,  speak  directly,  but  I  think  that 
anything  that  has  served  to  take  us  away  from  the  table,  given  the 
economic  problems  of  our  industry  where  we  really  have  to  solve 
them  directly  and  can't  ask  anybody  else  to  participate  in  that 
process,  is  destructive  in  the  process,  or  at  least  it  has  been  to  us. 

Mr.  O'Connor.  I  concur  in  that.  Senator.  I  think  what  Mr.  Har- 
rington is  alluding  to  in  his  statement  he  has  said  across  the  table 
to  the  union  committee,  and  that  is  that  there  is  no  one  else  that 
is  going  to  solve  the  labor-management  dispute  in  baseball  other 
than  the  parties  at  the  table.  It  won't  be  the  Congress  and  it  won't 
be  the  courts. 


i«  Gerald  Scully,  The  Business  of  Baseball  192-93  (Chicago:  Univ.  of  Chicago  Press,  1989); 
Andrew  Zimbalist,  BASEBALL  and  Billions  178  (Basic  Books,  1992);  Jesse  Markham  and  Paul 
Teplitz,  Baseball  Economics  and  Pubuc  Policy  #112  (Lexington,  Massachusetts:  D.C.  Heath, 
1981). 

^"^  Federal  Baseball  Club  of  Baltimore,  Inc.  v.  National  League  of  Professional  Baseball  Clubs, 
259  U.S.  200(1922). 
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I  think  when  he  refers  to  the  distraction,  it  has  come  up  in  the 
negotiations  as  people  get  ready  for  hearings  of  this  kind  and  back 
in  September  and  October.  It  does  distract  and  take  attention  away 
from  the  table. 

Senator  Thurmond.  Mr.  Rill,  do  you  care  to  add  any  more? 

Mr.  Rill.  No;  I  would  certainly  concur  in  what  Mr.  O'Connor  has 
said. 

Senator  Thurmond.  In  their  written  statements,  Mr.  Rill  and 
Mr.  Harrington  stated  that  antitrust  litigation  would  likely  result 
from  modifying  baseball's  antitrust  exemption,  and  that  such  litiga- 
tion is  expensive. 

Mr.  Selig  and  Mr.  Rill,  my  question  is  how  litigation  costs  com- 
pare to  the  losses  from  a  baseball  strike.  If  hundreds  of  millions 
of  dollars  have  already  been  lost  due  to  the  baseball  strike,  does 
litigation  not  look  like  a  bargain  if  it  would  in  any  way  help  pre- 
vent future  strikes? 

Mr.  Rill.  Well,  I  can  certainly  answer  the  question  so  far  as  the 
cost  of  litigation  is  concerned.  We  are  dealing  in  an  area  that  prob- 
ably would  give  rise  to  litigation  that  would  be  rule  of  reason-de- 
pendent. The  outcome  would  be  somewhat  uncertain.  Antitrust  liti- 
gation, as  you  know,  Mr.  Chairman,  is  incredibly  expensive.  The 
outcome  can  result  in  the  potential  for  hundreds  of  millions  of  dol- 
lars' worth  of  damages,  as  it  has  in  a  number  of  antitrust  cases. 

That  risk  itself  changes  the  incentives  and  the  courses  of  conduct 
available  to  the  parties,  and  I  think  would  result  in  this  particular 
situation  with  enormous  unintended — and  I  underscore  unin- 
tended— consequences  of  disruption  in  the  context  of  the  fabric  of 
baseball,  the  totality  of  baseball  as  it  exists  today,  with  the  major 
and  minor  league  situations  being  inextricably  linked. 

As  far  as  the  loss  on  the  labor  dispute,  I  would  have  to  defer. 

Mr.  Selig.  Mr.  Chairman,  if  I  may,  there  are  so  many  significant 
economic  problems  that  the  individual  franchises  had — Senator 
Specter  talked  about  the  Pittsburgh  team — that  litigation  is  not 
going  to  solve  the  basic  problem;  that  is,  our  economic  structure 
and  what  to  do  with  all  the  people  in  between,  the  teams,  the  play- 
ers, and  everybody  else.  So  a  settlement  by  litigation  or  somewhere 
else  won't  solve  the  basic  problems.  We  have  a  significant  number 
of  teams  that  are,  quite  frankly,  hanging  on  for  dear  life,  and  we 
need  a  meaningful  settlement  at  the  table  to  solve  those  things,  not 
through  litigation. 

Senator  Thurmond.  Mr.  Rill,  in  your  testimony  you  make  a  case 
for  preserving  the  current  relationship  between  the  major  leagues 
and  the  minor  leagues.  As  I  stated  in  my  opening  statement,  it  is 
also  my  belief  that  we  need  to  ensure  that  there  is  no  negative  im- 
pact on  the  minor  leagues.  That  is  why  the  legislation  that  Senator 
Leahy  and  I  introduced  yesterday  does  not  repeal  the  antitrust  pro- 
tection for  baseball's  amateur  draft,  the  minor  league  clause,  the 
professional  baseball  agreement,  or  any  other  matter  relating  to 
the  minor  leagues.  Although  all  uncertainties  cannot  be  eliminated, 
will  this  protect  the  minor  leagues,  in  your  view? 

Mr.  Rill.  Mr.  Chairman,  I  certainly  commend  your  and  Senator 
Leahy's  objective  and  the  concern  that  you  have  for  the  preserva- 
tion of  the  minor  league  system.  I  think,  however,  we  are  dealing 
with  the  law  of  unintended  consequences  here. 
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It  is  not  possible,  in  my  judgment  as  an  antitrust  lawyer,  to  sep- 
arate cleanly  the  major  league  player  contract  condition  from  the 
viability  of  the  minor  leagues.  As  I  tried  to  put  into  my  oral  state- 
ment, the  major  league  teams  will  need  some  assurance  as  they  in- 
vest in  the  minor  league  untested  player  that  should  that  player 
reach  the  major  leagues,  they  will  have  an  opportunity  to  recoup 
on  that  investment,  and  that  will  require  some  opportunity  for  the 
major  leagues  to  be  able  to  have  a  call  on  that  player  for  a  time. 

With  the  elimination  of  the  antitrust  exemption  and,  as  I  think 
Senator  Hatch  indicated,  the  somewhat  uncertain  position  of  the 
labor  exemption,  although  it  seems  to  have  been  resolved  in  two 
circuits,  that  incentive  will  change.  There  will  be  an  uncertainty 
there  that  I  can't  measure  quantitatively  right  now,  but  there  will 
be  an  uncertainty  there  that  doesn't  exist  today  that  will  create 
some  disincentive  to  maintain  the  investment  as  it  exists  today 
that  pumps  over  $200  million  a  year  into  the  minor  leagues. 

So  while  I  commend  and  applaud  the  objective  of  you,  Mr.  Chair- 
man, and  Senator  Leahy,  I  can't  say  with  any  assurance — in  fact, 
to  the  contrary,  I  think  the  result  would  be  a  disincentive  to  contin- 
ued investment  in  the  minor  leagues  to  the  extent  that  it  exists 
today. 

Senator  THURMOND.  Mr.  Selig,  as  I  explained  in  my  opening 
statement,  I  am  considering  the  need  for  antitrust  legislation  appli- 
cable to  all  sports  which  would  permit  objective  franchise  relocation 
rules.  My  goal  would  be  to  permit  actions  which  are  in  the  best  in- 
terests of  the  sport,  while  minimizing  the  impact  on  fans  and  tax- 
payers who  often  are  the  losers  when  franchises  threaten  to  move. 

I  have  two  questions  for  you.  First,  do  you  believe  such  legisla- 
tion would  be  necessary  or  desirable  if  baseball's  special  antitrust 
exemption  is  repealed?  Second,  are  you  interested  in  working  with 
other  professional  sports  and  consumer  groups  to  provide  input  to 
me  on  such  legislation? 

Mr.  Selig.  Well,  on  behalf  of  major  league  baseball,  let  me  say. 
Senator  Thurmond,  we  believe  very  strongly  in  being  able  to  pro- 
tect where  our  franchises  are  and  where  they  can  go.  We  are  very 
proud  of  the  fact  that  we  have  not  moved  a  team  now  in  24  years. 
There  would  be  a  lot  of  teams  who  would  not  be  in  their  current 
location  but  for  us  having  this  ability.  So  we  would  work  with  any- 
body in  the  future  to  protect  that  because  we  believe,  frankly,  that 
that  is  what  should  go  on.  I  can't  speak  for  the  other  sports,  but 
I  can  speak  very  strongly  for  major  league  baseball.  We  believe  in 
it  very  much. 

Senator  THURMOND.  Mr.  Selig,  a  recent  news  article  reported 
that  major  league  baseball  is  considering  a  delay  in  expansion  be- 
cause of  the  baseball  strike.  Can  you  tell  us  an3rthing  about  the 
timing  of  decisions  on  expanding  the  number  of  major  league  teams 
and  when  those  teams  would  be  likely  to  begin  play? 

Mr.  Selig.  Yes,  I  can,  Mr.  Chairman.  John  Harrington,  who  un- 
fortunately couldn't  make  it  today,  is  the  chairman  also  of  the  Ex- 
pansion Committee.  They  have  as  a  committee,  sir,  voted  unani- 
mously to  recommend  expansion  to  the  clubs,  the  first  two  to  come, 
as  they  phrased  it,  as  expeditiously  as  possible,  and  the  second  two, 
frankly,  as  practical.  They  will  make  that  recommendation  at  the 
next  major  league  meeting,  which  is  probably  March  7,  8,  and  9  in 
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Palm  Beach,  FL,  although  we  may  have  a  meeting  before  then.  But 
if  not,  it  would  be  at  that  meeting  for  the  clubs  to  vote  on,  and  I 
think  expansion  is  on  the  same  timetable  it  has  always  been  on. 
We  haven't  determined  the  year  yet,  but  obviously  the  year  would 
either  be  1997  or  1998. 

Senator  Thurmond.  My  10  minutes  is  up. 

Senator  Hatch. 

Chairman  Hatch.  Well,  I  thank  you.  I  appreciate  your  letting  me 
go  because  I  need  to  get  back  to  the  floor. 

I  appreciate  having  you  all  here.  We  are  trying  to  find  some  way 
of  resolving  this.  The  bill  that  we  have  filed  protects  you,  as  far  as 
we  are  concerned,  with  regard  to  the  antitrust  aspects  that  you 
want  protected  on,  but  at  the  same  time  evens  the  playing  field 
and  allows  the  players  some  additional — well,  the  same  opportuni- 
ties any  other  players  have. 

Mr.  Selig,  let's  assume  for  a  minute  that  the  bill  that  I  have  in- 
troduced becomes  law  and  that  the  NLRB  obtains  a  court  injunc- 
tion that  prevents  the  owners  from  imposing  new  terms  and  condi- 
tions. If  the  players  return  to  work  under  either  circumstance,  will 
the  owners  lock  them  out? 

Mr.  Selig.  Well,  you  would  have  to  tell  me  what  the  cir- 
cumstances are,  but  let  me  try 

Chairman  Hatch.  Well,  either  of  those  circumstances. 

Mr.  Selig.  Well,  let  me  try  to  answer  it,  Senator  Hatch,  if  I  can. 

Chairman  Hatch.  Sure. 

Mr.  Selig.  I  have  heard  today  various  references  to  playing  the 
1995  season  under  1994  rules. 

Chairman  HATCH.  Right. 

Mr.  Selig.  For  most  of  our  franchises.  Senator,  that  is  an  abso- 
lute disaster,  and  let  me  try  to  explain  why.  A  significant  number 
of  players  are  signed  at  contracts  that  reflect  last  year's  revenue. 
Where  are  the  clubs  today,  Senator?  There  have  been  very  little 
sales  in  radio  and  television.  Ticket  sales  have  been  down.  The  na- 
tional package  is  obviously  dormant  right  now  because  nobody 
knows  what  to  do. 

If  you  take  that  salary  structure  and  you  weigh  it  against  what 
clubs  may  take  in  this  year,  whether  it  is  small,  medium,  or  large, 
the  effect -on  the  small  markets  would  be  an  out-and-out  disaster, 
but  the  medium-  and  larger-market  clubs  would  have  a  terrible 
struggle.  In  fact,  you  would  then  have  really  placed  the  burden  on 
the  clubs. 

Chairman  Hatch.  Well,  then,  in  essence,  what  you  are  saying  is 
that  you  might  lock  them  out? 

Mr.  Selig.  Also,  the  second  part  of  that  is  what  would  the  eco- 
nomic terms  be.  For  instance,  in  the  Usery  recommendations  or 
discussions,  we  were  going  to  play  under  the  1994  rules  in  1995, 
but  there  was  a  new  system  that  would  begin  to  kick  in  in  1996 
and  for  the  next  6  years.  That  is  a  whole  different  thing.  Clubs  can 
adjust  to  that,  but  with  no  other  long-term  deal  and  forcing  clubs 
to  come  back  where  their  income  is  now  going  to  be  impaired,  the 
chance  of  putting  many  clubs  in  play  economically  and  really  doing 
lasting  damage  to  them  is  there. 

Chairman  Hatch.  Well,  then,  I  still  come  to  the  conclusion  you 
are  going  to  lock  them  out,  then. 
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Mr.  Selig.  That  is  a  decision  that  we  would  have  to  make  at  the 
time. 

Chairman  Hatch.  Well,  that  is  what  it  looks  like. 

Mr.  Selig.  Well,  we  would  have  to  make  that  decision.  Senator 
Hatch,  based  on  whether  or  not  we  have  clubs  that  could  make  it 
through  the  season.  By  the  way,  I  submit  to  you  I  think  there  are 
a  significant  number  of  clubs  that  probably  could  not  make  it 
through  the  season. 

Chairman  Hatch.  Well,  a  number  of  them  might  not  make  it 
through  if  you  don't  get  a  season. 

Mr.  Selig.  Well,  that  is  correct.  I  understand  that,  which  we  are 
trying  to  do  at  the  table. 

Chairman  Hatch.  What  happens  if  you  can't  settle  this  and  you 
go  to  replacement  players?  What  do  you  do  to  people  like  Mr. 
Angelos,  who  is  refusing  to  hire  replacement  players?  What  are  you 
going  to  do  to  him? 

Mr.  Selig.  You  know,  that  is  a  determination  that  the  American 
League  and  Dr.  Butick  are  going  to  have  to  make  at  some  time.  We 
all  are  told  when  we  come  into  this  business  we  have  to  play  by 
the  same  rules,  we  have  to  abide  by  the  league  constitution. 

Chairman  Hatch.  So  he  is  bound  by  whatever  a  majority  of  the 
owners  say? 

Mr.  Selig.  You  know,  I  am  not  a  lawyer.  Senator  Hatch.  That 
is  something  the  American  League  as  a  whole  and  its  constitution 
and  its  lawyers  will  have  to  determine. 

Chairman  Hatch.  Are  you  or  your  attorney  aware  of  any  single 
case  in  which  a  league  or  any  other  combination  of  employers  has 
unilaterally  imposed  terms  and  conditions  that  are  substantially 
different  from  those  in  an  expired  collective  bargaining  agreement 
and  in  which  a  court  has  held  such  unilateral  imposition  to  be  ex- 
empt from  antitrust  scrutiny? 

Mr.  Selig.  Even  though  I  practice  law  without  a  license,  I  am 
going  to  turn  that  one  over  to  either  Mr.  O'Connor  or  Mr.  Rill. 

Chairman  Hatch.  Are  you  aware  of  any  case  like  that? 

Mr.  O'Connor.  Senator,  I  think  in  the  Williams  case 

Chairman  Hatch.  Do  you  really  think  the  Williams  case  is  apro- 
pos? 

Mr.  O'Connor.  No;  I  think  the  judge  made  a  reference,  and 
Judge  Winter,  who  has  written  more  perhaps  when  he  was  at  Yale 
than  on  the  court  on  the  subject  of  labor  and  antitrust,  particularly 
in  the  sports  industry,  made  a  reference  that  in  104  years  of  anti- 
trust litigation  no  one  had  attempted  to  argue  that  in  the  area  of 
collective  bargaining  that  antitrust  law  supplanted  the  labor  laws. 

So  the  question  of  whether  or  not  there  is  an  absence  of  a  deci- 
sion, the  issue 

Chairman  Hatch.  The  Brown  case  argues  that, 

Mr.  O'Connor.  The  Brown  case  is  a  district  court  case. 

Chairman  Hatch.  Even  so,  you  said  nowhere.  I  am  just  pointing 
it  out. 

Mr.  O'Connor.  Well,  I  am  just  quoting  from  the  Williams  deci- 
sion in  terms  of  the  judge 

Chairman  Hatch.  But  you  yourself  have  heard  of  Brown  and  you 
realize  that  it 
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Mr.  O'Connor.  Yes.  Judge  Lambreth  in  Brown  said  that  in 
terms  of — he  takes,  I  think,  an  incorrect  view,  but  we  will  see.  It 
was  argued  in  November  before  the  District  of  Columbia  Circuit, 
but  it  is  one  district  court  decision.  He  believes  that  the  antitrust 
laws  constitute  an  economic  weapon  available  to  unions  in  collec- 
tive bargaining.  I  would  say  to  you  that  that  stands  in  the  face  of, 
as  Judge  Winter  said,  104  years  of  precedent  to  the  opposite. 

Chairman  HATCH.  So  because  of  Williams  and  Brown,  the  ques- 
tion is  still  at  the  very  least  open? 

Mr.  O'Connor.  I  heard  the  Senator  refer  before  to  the  question 
of  implementation  of  terms  different  than  had  been  applied  in  the 
old  contract. 

Chairman  HATCH.  Where  Williams  was  an  application  of  the 
same  terms  and  conditions. 

Mr.  O'Connor.  But  the  Powell  case  that  preceded  Williams,  Sen- 
ator, involved  plan  B,  which  was  a  reserve  free  agency  system  im- 
posed by  the  National  Football  League  on  its  players. 

Chairman  Hatch.  But  in  the  Powell  case  it  was  the  same-term 
situation  there  as  well. 

Mr.  Rill.  No,  no,  no.  Senator.    . 

Chairman  Hatch.  Yes,  it  was. 

Mr.  Rill.  In  Powell,  there  was  a  modification  of  the  restraint. 

Mr.  O'Connor.  That  is  correct. 

Mr.  Rill.  You  could  argue  that  the  modification  of  the  restraint 
was  less  restrictive. 

Chairman  HATCH.  But  we  are  talking  about  the  same  terms  and 
conditions  of  employment.  We  are  not  talking  about  terms  of  re- 
straint. 

Mr.  Rill.  We  are  talking  about  the  terms  of  the  prior  contract, 
and  there  was  a  modification  of  the  prior  contract  to  impose  plan 
B  in  Powell,  but  one  could  argue  that  that  was  actually  a  less  re- 
strictive term  than  in  the  prior  contract,  and  that  may  distinguish 
Powell. 

Frankly,  your  point,  I  think — accepting  your  basic  point  on  the 
facts  of  Williams,  I  would  say  certainly  the  language  in  Williams, 
the  rationale  in  Williams  by  Judge  Winter  clearly  indicates  in  the 
opinion,  as  written  by  the  second  circuit — and  you  could  call  it 
dicta 

Chairman  Hatch.  It  is  dicta. 

Mr.  Rill.  Well,  as  Justice  Frankfurter  once  said,  yes,  it  is  dicta, 
but  we  said  it,  didn't  we? 

Chairman  Hatch.  But  Justice  Frankfurter  understood  what 
dicta  was,  too. 

Let  me  just  go  a  little  bit  here.  When  you  headed  the  Antitrust 
Division  of  the  Justice  Department  in  the  Bush  administration — 
that  is  correct,  right? 

Mr.  Rill.  That  is  correct,  as  you  well  know,  Mr.  Chairman. 

Chairman  Hatch.  I  well  know  it.  You  are  a  good  friend  and  a 
very  good  lawyer  as  far  as  I  am  concerned. 

Mr.  Rill.  Thank  you. 

Chairman  Hatch.  You  are  aware  that  the  Bush  Justice  Depart- 
ment took  a  position  on  the  scope  of  the  nonstatutory  labor  exemp- 
tion that  is  dramatically  different  from  the  position  that  Mr.  Selig 
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is  taking,  and  I  would  just  like  to  ask  you,  don't  you  personally 
agree — well,  let  me  rephrase  that. 

You  personally  don't  agree  with  the  Selig  position  on  the  non- 
statutory labor  exemption,  do  you? 

Mr.  Rill.  Let  me  answer  the  question  this  way.  I  agree  with  the 
position  that  the  Government  took  in  the  brief  that  I  signed  in  the 
Powell  case  urging  Supreme  Court  review  of  the  eighth  circuit. 
Now,  if  I  can  expand  on  that  answer 

Chairman  Hatch.  Well,  in  that  very  brief  that  you  filed  it  said 
these  words,  "In  no  event,  however,  should  immunity  continue  once 
the  employer  has  made  a  unilateral  postimpasse  change  in  the  pro- 
vision at  issue." 

Mr.  Rill.  Let  me  respond  to  that  question  because  that  is  an  ac- 
curate statement,  and  it  is  an  accurate  statement  in  the  context  of 
the  Powell  case,  and  I  am  not  going  to  run  away  from  that  state- 
ment in  the  Powell  case. 

Powell  came  up  in  professional  football  in  a  factual  context  where 
the  union  had  frankly  been  devastated.  In  that  particular  case,  the 
union  had  struck.  The  strike  was  broken,  as  you  remember.  There 
was  nothing  left  of  that  bargaining  process,  and  in  that  context 
that  general  statement  was  made. 

In  Powell,  the  Government  put  a  footnote  in  saying  this  does  not 
apply  to  professional  baseball  because  special  rules  apply  to  profes- 
sional baseball.  I  do  not  think  that  I  would  take  the  same  position 
that  I  took  in  Powell  vis-a-vis  professional  baseball  because  of  the 
tight-knit  relationship  between  the  major  league  player  bargaining 
relationship,  the  contract  relationship,  and  the  minor  league.  I  do 
think  special  considerations  apply  in  the  baseball  context,  for  the 
reasons  I  have  stated  in  my  oral  statement. 

Second,  we  were  very  cautious  in  Powell,  the  Department.  I  can't 
get  out  of  that  habit.  I  apologize.  We  were  very  cautious  in  Powell 
to  indicate  that  the  court  might  well  want  to  consider  leaving  the 
issue  open  for  the  courts  of  appeals  to  further  resolve  a  complex 
area.  In  fact,  although  Solicitor  General  Starr  and  I  asked  the  Su- 
preme Court  to  take  a  look  at  it,  the  Supreme  Court,  in  its  wisdom, 
agreed  with  our  more  cautious  statement  that  they  wanted  to  see 
what  the  courts  of  appeals  would  do,  and  we  now  see  what  Wil- 
liams has  done  consistent  with  Powell. 

Finally,  whatever  the  point  would  be  for  the  elimination  of  the 
nonstatutory  exemption,  the  fact  of  the  matter  is,  for  what  it  is 
worth,  we  are  not  there  yet  in  baseball  because  we  are  not  at  an 
impasse. 

Chairman  Hatch.  My  time  is  up,  but  let  me  just  finish  with  this 
last  statement.  Williams,  we  all  know,  did  not  involve  this  fact  sce- 
nario. In  Williams,  the  NBA  merely  continued,  in  effect,  the  very 
terms  of  an  expired  collective  bargaining  agreement. 

The  only  case  which  I  am  aware  of,  other  than  your  distinguish- 
ing here,  that  has  issued  a  holding  in  this  fact  situation  is  the 
Brown  case,  which  held  that  the  nonstatutory  labor  exemption  did 
not  apply.  What  this  shows  is  that  contrary  to  Mr.  Seng's  testi- 
mony, my  bill  does  not  create  any  special  rights  for  players. 

Now,  just  one  last  thing.  Mr.  Rill,  are  you  retained  by  anybody 
in  this  matter? 
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Mr.  Rill.  I  am  now.  At  the  time  I  wrote  a  letter  to  Senator  Thur- 
mond last  year,  I  was  actually  writing  a  letter  in  response  to  a  re- 
quest of  one  of  his  staff  for  my  views,  and  at  that  time  I  was,  shall 
we  say,  writing  pro  bono.  I  am  now  retained  by  major  league  base- 
ball on  this  issue. 

Chairman  Hatch.  This  is  the  owners? 

Mr.  Rill.  That  is  right. 

Chairman  Hatch.  Well,  you  have  a  right  to  do  that.  I  just  want 
to  say,  Mr.  Chairman,  that  I  have  tremendous  respect  for  you,  as 
you  know,  and  you  were  a  great  antitrust  head  down  here  at  Jus- 
tice and  we  appreciate  your  testimony  here  today. 

Mr.  Rill.  Mr.  Chairman,  Senator  Hatch,  I  deeply  appreciate 
that,  and  I  have  at  least,  and  perhaps  more,  respect  for  you  and 
the  work  you  have  done  on  behalf  of  antitrust  laws. 

Senator  Thurmond.  And  I  like  you  both.  [Laughter.] 

Chairman  Hatch.  Well,  I  am  glad  to  hear  that,  I  will  tell  you. 

Senator  Thurmond.  Senator  Hatch  is  handling  the  balanced- 
budget  amendment  on  the  floor.  That  is  the  reason  we  let  him  go 
out  of  order. 

Senator  Leahy. 

Senator  Leahy.  Thank  you,  Mr.  Chairman. 

I  was  somewhat  concerned  at  one  of  the  answers  of  Mr.  Selig  to 
Senator  Hatch  regarding  the  Baltimore  Orioles.  In  the  absence  of 
Mr.  Harrington  and  the  ability  to  talk  about  a  baseball  team  closer 
to  my  own  home,  I  will  talk  about  the  Orioles. 

It  was  stated,  as  I  understand  the  question  of  Senator  Hatch  and 
your  answer  correctly,  that  Peter  Angelos  and  the  Baltimore  Ori- 
oles have  said  that  they  will  not  field  a  team  of  replacement  play- 
ers. I  also  understand  from  polling,  and  actually  from  discussions 
with  people  in  the  Baltimore  area,  that  that  is  a  feeling  that  seems 
to  be  extremely  popular  certainly  among  season  ticket  holders  in 
Baltimore. 

You  were  asked  what  might  happen  about  that  and  you  said, 
well,  that  would  be  up  to  the  American  League.  Is  that  basically 
your  answer? 

Mr.  Selig.  The  American  League  has  primary  responsibility 
there,  yes. 

Senator  Leahy.  But,  Mr.  Selig,  you  are  acting  commissioner.  I 
mean,  you  can't  have  it  both  ways.  The  baseball  owners  can't  sit 
on  their  hands  and  refuse  to  have  a  commissioner,  and  at  the  same 
time  have  the  acting  commissioner  say  that  is  somebody  else's 
problem.  You  are  the  acting  commissioner,  in  effect,  is  that  correct? 

Mr.  Selig.  That  is  correct. 

Senator  Leahy.  I  was  thinking  of  the  New  York  Times  op  ed 
piece  you  wrote  this  past  Sunday,  and  that  is  the  way  you  were  ti- 
tled. 

Mr.  Selig.  Right. 

Senator  Leahy.  Now,  if  you  go  to  the  American  League  constitu- 
tion, they  say,  in  effect,  that  the  league  has  an  exception  for  having 
to  field  a  team  in  case  of  acts  of  Grod  or  strikes.  If  we  go  to  3.8(a) 
of  the  American  League  constitution,  it  says  that  league  members 
are  required  to  field  a  team  except  in  cases  of  "strikes,  unavoidable 
accident  in  travel,  or  by  some  other  cause  for  which  such  member 
is  not  responsible,  including  but  not  limited  to  acts  of  God." 
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If  that  is  the  case,  why  would  the  Orioles  have  to  field  a  replace- 
ment team  during  the  strike? 

Mr.  Selig.  Well,  if  I  could  just  respond  to  the  earlier  part  of  your 
question,  many  people  who  have  gone  before  me,  and  commis- 
sioners, have  said  it  is  a  league  matter.  I  remember  when  the  Mil- 
waukee Braves  were  moving  to  Atlanta,  then  Commissioner  Ford 
Fricke  said  over  and  over,  I  can't  do  an3rthing  about  it,  it  is  a 
league  matter. 

So  as  a  student  of  history  and  as  a  student  of  this  office,  there 
are  a  lot  of  situations 

Senator  Leahy.  Do  you  expect  that  perhaps  the  league  may  dis- 
cuss it  with  you? 

Mr.  Selig.  Of  course;  oh,  certainly,  absolutely  right.  There  is  no 
question  about  it. 

Senator  Leahy.  Should  they  discuss  it  with  you  and  if  that  is 
what  the  American  League  constitution  says,  what  would  your  re- 
sponse be? 

Mr.  Selig.  At  that  point,  that  is  a  decision  that  the  league  as  a 
whole  would  have  to  make,  both  leagues,  depending  on,  quite 
frankly,  the  particular  franchises,  Senator. 

Senator  Leahy.  Well,  what  is  your  decision? 

Mr.  Selig.  My  decision  would  be  on  the  basis  of  what  the  situa- 
tion was  at  the  time.  We  would  have  to  evaluate  all  the  cir- 
cumstances and  go  from  there. 

Senator  Leahy.  Well,  suppose  you  were  asked  to  vote  today  on 
the  question  of  whether  they  should  field  a  replacement  team  in 
the  face  of  their  own  constitution  which  says  they  don't  have  to  in 
the  case  of  a  strike? 

Mr.  Selig.  Well,  if  that  is  the  way  the  constitution  is  inter- 
preted— and  I  can't  tell  you  right  now  that  others  have  interpreted 
it  differently 

Senator  Leahy.  Do  you  think  there  may  be  a  little  controversy 
in  the  interpretation? 

Mr.  Selig.  Yes,  I  am  sure  it  might  be.  I  am  sure  it  might  be,  but 
I  can  tell  you  that  others  have  interpreted  it  differently. 

Senator  Leapiy.  Would  the  interests  of  the  fans,  especially  the 
fans  in  the  Baltimore  area,  be  taken  into  consideration  at  all,  or 
are  the  fans  kind  of  shut  out  of  this? 

Mr.  Selig.  Of  course,  they  would,  but  let  me  also  say  there  have 
been  many  polls  taken  nationwide  and  in  other  local  areas,  includ- 
ing a  Washington  Post  poll,  which  are  quite  dissimilar  from  the 
Baltimore  poll. 

Senator  Leahy.  I  understand  that  Baltimore  offered  the  Wash- 
ington Post  a  deal  that  let's  take  a  poll  of  actual  season  ticket  hold- 
ers with  a  recognized  pollster  and  if  the  pollster  came  out,  then, 
with  a  different  opinion  than  the  Orioles,  the  Orioles  would  pay  for 
it. 

Mr.  Selig.  I  don't  know  anything  about  it,  but  I  am  sure  that 
the  Washington  Post  knew  what  they  were  doing.  Many  clubs  have 
taken  polls,  by  the  way,  of  their  season  ticket  holders. 

Senator  Leahy.  Do  you  think  newspapers  ever  make  a  mistake? 

Mr.  Selig.  No,  but  I  say  many  clubs  have  taken  polls  of  their 
season  ticket  holders.  In  fact,  most  clubs  have.  Senator,  and  they 
have  had  much  different  results.  That  is  my  only  point. 
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Senator  Leahy.  Do  you  question  the  validity  of  the  Orioles  poll 
for  the  opinion  of  Orioles  season  ticket  holders? 

Mr.  Selig.  No,  I  do  not.  No,  I  do  not. 

Senator  Leahy.  So  if  that  is  the  case,  should  those  fans'  views 
be  taken  into  consideration? 

Mr.  Selig.  Certainly,  they  should.  I  think  when  we  make  a  deci- 
sion finally — and  I  hope  we  never  have  to  make  that,  Senator,  be- 
cause I  hope  we  have  a  deal  and  we  are  back  playing.  That  is 
really  what  I  hope  by  April  2  or  3,  so  we  don't  have  to  confront 
that.  That  is  something,  then,  we  are  going  to  have  to  discuss  be- 
cause fans  in  other  cities  have  quite  dissimilar  opinions. 

Senator  Leahy.  Do  our  immigration  laws  and  Canada's  allow 
visas  for  strike-breakers? 

Mr.  Selig.  I  am  not  a  lawyer.  I  am  going  to  let  either  Mr.  Rill 
or  Mr.  O'Connor  answer  that  question. 

Mr.  Rill.  I  don't  know,  Senator,  the  answer  to  that  question.  I 
would  be  glad  to  research  it  and  get  you  an  answer. 

Senator  Leahy.  We  will  have  a  question  because  if  Canada's  laws 
and  if  our  laws  limited  visas  under  these  circumstances,  how  do 
the  owners  get  around  the  laws  and  field  replacement  teams  and 
play  major  league  baseball  games  in  Montreal  and  Toronto? 

Mr.  O'Connor.  Senator,  we  were  advised  today  by  the  Montreal 
team  that  the  Minister  of  Labor  in  Canada  will  permit  coming  into 
Quebec  replacement  players.  The  Toronto  club  in  Ottawa  has  other 
concerns  because  they  have  an  antireplacement  statute  and  they 
have  announced  that  they  will  play  in  Dunedin,  in  Florida. 

As  far  as  our  own  laws  are  concerned,  the  union  requested  and 
received  certification  of  the  strike  and,  as  a  result,  Hispanic  players 
coming  in  from  the  Dominican  Republic  and  the  Caribbean  will  not 
be  able  to  come  in  for  major  league  jobs. 

Senator  Leahy.  Does  that  mean  Toronto  can't  go  back  and  play 
in  their  own  country;  they  can  only  play  here? 

Mr.  O'Connor.  They  are  prohibited  from  playing  with  replace- 
ment players  in  Toronto. 

Senator  Leahy.  So  what  they  had  to  do  is  leave  their  own  coun- 
try and  they  can't  go  back  there  to  play? 

Mr.  O'Connor.  That  is  correct,  until  the  strike  is  resolved. 

Senator  Leahy.  That  is  kind  of  a  sad  situation,  isn't  it? 

Mr.  O'Connor.  It  is. 

Senator  Leahy.  Are  all  major  league  baseball  clubs  agreeable 
that  fans  who  reject  replacement  player  and  replacement  games 
will  retain  their  season  tickets  and  seating  if  and  when  the  strike 
is  ended  and  major  league  players  return  to  the  clubs'  rosters? 

Mr.  Selig.  Yes,  sir. 

Senator  Leahy.  I  realize  different  people  can  interpret  these 
polls  different  ways,  and  when  I  see  such  conflicting  polls  I  have 
to  question  what  the  methodology  was.  I  mean,  they  can't  all  be 
right  when  they  come  to  diametrically  opposite  views. 

My  concern,  frankly,  is  not  as  a  partisan  either  for  the  owners 
or  for  the  players,  but  I  am  more  concerned  about  the  fans  in  this. 
Again,  I  have  these  wonderful  memories  of  being  at  a  climactic 
game  in  the  series  in  1947  as  a  7-year-old  in  Boston.  I  mean,  I  re- 
member going  with  my  parents  and  then  bringing  my  children  to 
games. 
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I  wonder  how  the  fans  get  their  voices — I  mean,  fans  are  dis- 
gruntled; I  mean,  they  are  really  ripped.  Do  they  vote  with  their 
feet?  Do  they  vote  by  polls?  What  do  they  do? 

Mr.  Selig.  Well,  you  know,  that  is  a  tough  question  to  answer. 
I  have  been  at  this  for  the  last  30  years  of  my  life,  and  I  talk  to 
our  fans  on  the  telephone.  I  answer  every  piece  of  mail  I  get.  I 
think  I  understand,  Senator  Leahy,  how  fans  feel. 

It  depends  on  where  you  are.  I  mean,  I  want  to  be  very  candid 
with  you.  If  you  went  to  Pittsburgh  today,  or  to  San  Diego  or  Se- 
attle or  Milwaukee  or  Minnesota,  they  believe  that  this  is  a  strug- 
gle for  them  some  day  to  be  able  to  continue  to  have  their  baseball 
team.  Other  cities  are  different. 

We  understand  the  frustration,  believe  me,  and  I  think  both 
sides  do.  I  must  say  when  this  is  over,  there  is  going  to  be  an  enor- 
mous healing  process  and  you  have  to  be  sensitive  to  it. 

Senator  Leahy.  The  longer  you  go,  the  harder  that  healing  proc- 
ess is  going  to  be,  and  I  think  you  all  know  that. 

Mr.  Selig.  I  don't  disagree  with  that. 

Senator  Leahy.  You  are  going  to  use  replacement  players.  As  I 
understand  it,  the  clubs  have  stopped  signing  major-leaguers  to 
contracts.  Would  the  owners  object  to  some  of  these  major  league 
players  going  out  and  forming  their  own  teams  if  they  can  find 
places  to  play? 

Mr.  Selig.  No,  we  have  no — no,  we  wouldn't.  The  answer  is  no. 

Senator  Leahy.  And  what  happens  in  cities — I  mentioned  Balti- 
more, but  there  are  other  cities;  I  don't  have  that  list  right  here, 
but  a  number  of  them  have  stadiums  that  have  been  financed  with 
taxpayer  money  or  government  authority  bonds.  Do  they  have  a 
choice  of  saying  who  plays  or  who  doesn't  play? 

Mr.  Selig.  A  lot  of  leases  do,  Senator;  yes,  they  do,  for  both  base- 
ball and  football,  and  basketball  and  hockey,  frankly.  They  do  have 
those  rights,  yes. 

Senator  Leahy.  Are  we  going  to  see  a  commissioner  in  my  life- 
time? 

Mr.  Selig.  Yes,  you  are,  sir. 

Senator  Leahy.  I  am  going  to  be  55  next  month. 

Mr.  Selig.  I  have  got  news  for  you.  I  was  60  and  I  feel  like  I 
am  going  to  be  90,  so  we  are  both  going  to  see  one  quickly,  I  can 
assure  you. 

Senator  Leahy.  Thank  you.  I  mean,  90  is  not [Laughter.] 

If  I  ever  want  to  get  recognized  on  this  committee  again,  90  is 
a  very  young  age,  Mr.  Selig. 

Mr.  Selig.  I  understand  that. 

Senator  Thurmond.  It  is  not  age  that  counts;  it  is  the  condition 
you  are  in.  [Laughter.] 

Senator  Simpson. 

STATEMENT  OF  HON.  ALAN  K.  SIMPSON,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  WYOMING 

Senator  Simpson.  I  agree  with  that,  Mr.  Chairman,  as  we  usu- 
ally do. 

Several  on  the  subcommittee  here  have  not  had  an  opportunity 
for  remarks,  and  that  was  appropriate  to  acknowledge  our  col- 
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leagues,  but  I  do  have  a  few  minutes.  I  want  to  cut  to  the  chase 
here  and  get  to  the  nub,  if  you  will. 

Here,  the  issue  for  me — and  it  is  similar  to  others  expressed — 
the  issue  for  me  is  that  major  league  baseball  is  not  being  played — 
no  1994  World  Series,  no  1995  spring  training,  no  home  runs,  no 
great  catches,  no  strikeouts,  no  fire,  no  guts.  I  am,  as  Senator 
Leahy  is,  a  fan,  and  as  a  baseball  fan,  I  think  I  speak  for  millions, 
I  am  absolutely  fed  up  to  the  gills.  There  isn't  any  other  way  to 
say  it. 

For  me,  the  issue  has  never  been  rooted  in  the  legal  mumbo- 
jumbo  of  which  case  was  which  or  whether  the  antitrust  exemption 
has  a  substantive  justification.  I  have  remained  focused  now  on  a 
few  salient  facts  for  more  than  2  years,  and  those  were  that  base- 
ball's ownership  decided  to  boot  Commissioner  Faye  Vincent,  and 
that  once  they  had  him  shuffled  out  the  door  they  headed  for  a 
show-down  with  the  players.  Old  Faye  was  tough  and  fair  and 
strong,  and  so  they  headed  for  a  show-down  with  the  players  union 
and  now  baseball  isn't  being  played  at  all,  and  we  are  told  there 
is  nothing  Congress  should  do  about  it. 

Do  you  want  to  know  my  real  perspective  on  the  antitrust  ex- 
emption? All  I  care  about  is  whether  it  serves  the  game  of  baseball, 
not  the  owners,  not  the  players,  but  the  game  of  baseball  and  its 
fans.  Baseball  was  a  great  game  when  players  made  an  awful  lot 
less,  and  I  loved  it.  Baseball  was  a  great  game  when  the  teams 
generated  a  lot  less  revenue,  too,  and  people  loved  it.  It  was  cer- 
tainly a  great  game  before  the  antitrust  exemption  was  granted  in 
1922. 

So  please  spare  me  that  you  have  to  have  this  or  not  in  order 
for  baseball  to  survive.  That  is  pure  humbug,  babble.  Baseball  is 
played  in  sandlots  and  fields  throughout  this  country  for  free.  If 
one  has  to  have  millions  to  induce  one  to  stay  in  this  game,  to  play 
it  or  to  own  or  operate  a  team,  then  baseball  is  better  off  without 
them.  I  hope  that  representatives  here,  both  the  owners  and  the 
players,  will  take  some  note  of  that. 

I  personally  am  not  that  concerned  about  whether  or  not  players 
can  continue  to  add  to  their  multimillion-dollar  salaries,  or 
whether  baseball  teams  are  in  the  red  or  the  black.  What  I  am,  and 
will  remain  concerned  about  is  when  the  fan  has  some  good  old 
baseball  to  look  forward  to.  So  when  you  come  before  us  this  time 
and  next  time,  tell  me,  please,  not  what  is  fair  or  best  for  you  be- 
cause at  this  point,  like  so  many  other  fans,  I  really  don't  particu- 
larly care  a  whit.  I  want  to  know  why  this  exemption  is  good  for 
baseball,  and  if  it  is  so  darned  good  and  as  essential  as  mother's 
milk  for  baseball,  why  isn't  baseball  being  played? 

Now,  a  couple  of  questions.  Mr.  Selig,  you  recall  appearing  before 
this  subcommittee  more  than  2  years  ago  when  Senator  Metzen- 
baum  and  I  presided.  I  sat  in  on  the  hearing,  although  I  was  not 
yet  a  member  of  this  subcommittee  as  I  am  now.  I  had  substantial 
reservations  then  about  the  antitrust  exemption,  particularly  the 
appropriateness  of  the  exemption  now  that  baseball  is  being  run 
without  a  commissioner — you  are  the  acting  commissioner — some- 
one overseeing  the  interests  of  the  fans;  that  is,  without  antitrust 
law,  the  normal  accountability  to  the  marketplace  is  simply  not 
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there.  That  accountabiHty  only  came  in  the  form  of  accountability 
to  a  commissioner. 

At  that  time,  I  said  I  had  concerns,  but  I  had  been  assured  that 
you  were  a  good  man  trying  to  do  your  best  in  a  very  difficult  situa- 
tion, and  I  am  certain  that  you  are.  But  I  was  also  assured  upward 
and  downward,  backward  and  forward,  that  you  and  the  other 
baseball  owners  strongly  believed  in  the  need  for  an  independent 
commissioner.  Oh,  what  a  numbing  and  thread-bare  refrain  that 
has  been  for  me  for  2  years.  I  don't  know  how  many  times  by  so 
many  I  have  been  assured  that  the  appointment  of  a  commissioner 
was,  "just  around  the  corner."  Where  are  we  now?  No  commis- 
sioner, no  baseball. 

Let  me  ask  again  what  I  asked  then,  and  try  to  spare  me  the  fact 
that  we  are  in  a  labor  impasse.  We  are  all  well  aware  of  that. 
When  will  baseball  have  a  commissioner?  More  importantly,  why 
should  we  believe  it  when  we  were  firmly  assured  that  we  would 
have  a  commissioner  long,  long  before  now  and  every  few  weeks 
during  this  interim? 

Mr.  Selig.  Well,  without  going  back  into  the  history.  Senator 
Simpson,  the  thing  that  has  so  puzzled  me — you  are  absolutely 
right;  you  were  assured  that,  and  the  clubs  last  January  18,  1994, 
in  Ft.  Lauderdale,  FL,  right  after  the  revenue  sharing  debate,  de- 
cided that  to  bring  somebody  in — and  we  announced  it;  it  was  an- 
nounced on  that  day,  so  there  was  no  secret — the  majority  of  clubs 
decided  that  to  bring  somebody  in  in  the  midst  of  this  very  painful 
situation  would  be  not  fair  to  the  person  or  to  the  office,  and  let 
me  try  to  articulate  a  reason. 

Bart  Giamatti,  2  months  before  he  died  while  in  office,  said.  Sen- 
ator Simpson,  I  withdraw  from  this  process  because  I  have  suasion 
over  only  one  side;  I  will  not  get  involved  in  the  1990  labor  dispute; 
after  all,  only  one  side  is  going  to  listen  to  me. 

I  would  say  to  you,  and  I  take  no  exception  to  it,  if  you  go  back 
to  either  Marvin  Miller  or  Don  Fehr's  remarks  about  commis- 
sioners and  you  look  at  them  over  the  last  25  years — and  I  know 
I  have  heard  a  lot  about  the  history,  but  the  game  has  changed. 
When  Kennesaw  Mountain  Landis  and  others  were  commissioners, 
there  was  no  labor  union,  there  was  no  labor  strike. 

So  in  this  particular  case — and  I  would  tell  you  that  we  had  a 
search  committee  that  interviewed  380  people,  and  the  remaining 
candidates.  Senator  Simpson,  all  independently  came  to  the  view 
they  would  rather  have  us  finish  this  off  before  they  came  on  board 
because  they  were  terribly  afraid  to  be  put  in  the  midst  of  this  situ- 
ation. 

I  can  assure  you — and  I  understand  your  reluctance  to  accept 
this — that  all  of  us  who  were  raised  under  a  commissioner  system, 
and  I  have  been  the  last  30  years,  sir,  understand  that  as  soon  as 
we  have  a  labor  agreement,  there  will  be  a  strong  and  independent 
commissioner,  and  the  history  is  replete  with,  I  think,  why  the 
clubs  probably  did  the  wise  thing. 

Senator  Simpson.  Let  me  ask  you  this.  From  all  appearances,  at 
least  to  me,  it  appeared  that  Faye  Vincent — that  you  sacked  him 
precisely  to  get  the  commissioner  out  of  the  way  in  anticipation  of 
going  to  war  with  the  players  union.  I  say  that  because  one  of  the 
first  things  you  did  when  you  had  Faye  out  of  the  way  was  to  re- 
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write  the  major  league  agreement  to  seriously  undermine  the  au- 
thority of  the  commissioner  to  intervene  in  a  labor-management 
impasse. 

That  is  exactly  what  we  desperately  need  right  now,  a  commis- 
sioner to  intervene  in  this  impasse.  That  is  what  the  commissioner 
is  for,  not  for  Congress  to  do  it.  I  don't  want  to  do  it;  not  for  the 
President  to  do  it,  he  doesn't  want  to  do  it — ^but  for  the  commis- 
sioner to  do  it. 

So  let  me  just  read  in  my  last  few  seconds  from  your  amendment 
to  the  major  league  agreement  after  Vincent  was  out  of  the  way, 
from  the  report  of  the  Restructuring  Committee.  It  is  most  fas- 
cinating. Section  B,  page  6,  "The  best-interest  powers  under  Article 
I  of  the  MLA  are  inapplicable  to  the  subject  of  collective  bargaining 
between  the  clubs  and  the  Major  League  Baseball  Players  Associa- 
tion." In  other  words,  the  commissioner  can  act  in  the  "best  inter- 
ests of  the  game"  only  so  long  as  he  or  she  doesn't  do  anjrthing  that 
works  against  your  particular  position  in  labor  negotiations.  Does 
that  sound  like  a  strong  and  independent  commissioner  to  you  in 
any  way? 

Mr.  Selig.  Yes,  it — well,  let  me  try  to  explain  that. 

Senator  Simpson.  I  would  like  that. 

Mr.  Selig.  No.  1,  of  the  Restructuring  Committee — there  were  10 
members.  Of  the  10  members.  Senator  Simpson,  6  were  people  who 
voted  for  people  who  voted  for  Faye  Vincent,  and  we  had  gone  into 
this  debate.  Let  me  submit  to  you  that  what  the  Restructuring 
Committee  came  up  with  was  the  very  situation  that  exists  in  the 
other  sports. 

In  other  words,  in  future  labor  negotiations  the  commissioner,  as 
does  the  National  Football  League  commissioner,  the  National  Bas- 
ketball Association  commissioner  and  the  National  Hockey  League 
commissioner — he  will  direct  and  implement  the  labor  strategy. 

I  will  repeat  what  Bart  said  one  more  time.  He  only  had  suasion 
over  one  side,  so  his  involvement  now,  sir,  will  be  direct  and  on  a 
day-to-day  basis.  He  will  conceive  up  and  direct  the  labor  strategy. 
That  is  not  dissimilar  to  any  other  sports. 

Senator  Simpson.  Well,  thank  you.  My  time  is  expired. 

Senator  Thurmond.  Thank  you,  Senator. 

Judge  you  are  next.  Senator  Heflin. 

STATEMENT  OF  HON.  HOWELL  HEFLIN,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  ALABAMA 

Senator  Heflin.  Thank  you,  Mr.  Chairman,  chairman  today  and 
former  chairman,  and  always  chairman  over  the  years. 

I  have  great  reservations  about  Congress  intervening  in  any 
labor  dispute.  Reservations,  No.  1,  as  to  whether  or  not  we  are 
equipped  to  be  the  decisionmaker  and  whether  we  ought  to  take  ac- 
tion which  might  be  favorable  or  unfavorable  to  one  side  or  the 
other.  I  have  also  questions  as  to  whether  or  not  in  any  labor  dis- 
pute anything  other  than  the  economic  pressures  that  come  to  bear 
should  have  a  substantial  interest  or  controlling  interest  in  the  de- 
termination of  the  settlement  of  the  dispute  or  the  terms  that  come 
up.  On  the  other  hand,  I  want  to  see  baseball  played.  I  want  to  see 
the  fans'  interest  in  it  gratified. 
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There  are  problems  today  not  only  as  we  look  at  the  present 
scene,  but  also  the  future  scene,  the  scene  6  months  from  now,  a 
year  from  now,  5  years,  10  years  from  now.  I  look  at  fans  from  two 
categories,  ones  that  go  out  to  the  ballpark,  and  then  those  fans 
that  see  baseball  on  television.  I  am  concerned  about  the  6  months, 
1  month,  5  years,  all  of  this  relative  to  the  fan  who  goes  to  the  ball- 
park. 

Friends  of  mine  tell  me  they  go  to  the  ballpark  today  and  maybe 
they  take  their  two  boys,  maybe  11  and  9  years  old,  and  they  can't 
come  away  from  the  ballpark  without  spending  about  $100,  and 
they  may  be  very  lucky  if  they  do  this.  The  price  of  baseball  is 
going  through  the  ceiling.  Those  fans  buy  a  few  hot  dogs,  buy 
Cokes,  other  drinks  that  they  might  buy,  and  have  popcorn,  pea- 
nuts, or  an3rthing  else.  By  the  time  it  is  all  over  with,  they  have 
broken  a  $100  bill  and  spent  a  lot  of  money. 

I  am  concerned  about  where  we  are  going  to  be  in  the  future  rel- 
ative to  this.  Whether  or  not  baseball  is  going  to  be  priced  out  of 
the  existence  of  the  poor  man's  family  or  whether  baseball  is  going 
to  be  priced  out  of  the  situation  relative  to  the  middle  class. 

I  am  concerned,  too,  as  to  what  is  going  to  happen  around  TV 
as  we  go  along.  Now,  you  have  a  situation  where  you  have  got 
some  of  the  teams  like  the  Atlanta  Braves  that  play  to  a  nation- 
wide market.  They  play  several  times  a  week  on  TV,  and  there  are 
one  or  two  other  clubs  that  have  the  same  situation.  You  have 
weekend  baseball  on  TV. 

The  price  of  baseball  overall — players'  salaries,  owners'  money, 
the  division — whatever,  it  all  comes  out  as  we  look  to  the  future, 
is  causing  a  lot  of  concern  about  whether  or  not  baseball  is  going 
to  be  priced  out  of  the  fans'  market  and  is  it  going  to  be  priced  out 
of  the  TV  station  market.  We  have  got  a  strike  now.  The  strike 
may  be  settled,  so  I  am  looking  at  it  not  only  from  a  short-term 
basis,  but  the  long-range  basis  in  regard  to  this. 

Now,  I  would  like  this  addressed,  this  matter  of  TV,  your  posi- 
tion relative  to  this,  and  if  I  am  not  here  later  when  players  come, 
I  would  like  to  have  it  also  addressed.  How  is  this  legislation  that 
has  been  proposed  going  to  affect  baseball  in  relationship  to  TV 
fans  in  the  future?  Will  somebody,  if  you  will,  give  us  an  answer 
to  that? 

Mr.  Selig.  If  I  could  just  respond,  I  will  let  Mr.  Rill  respond  to 
the  legal  technicality.  Obviously,  we  share  your  concern  about 
ticket  prices.  I  just  want  to  cover  that  very  quickly.  In  the  last  25 
years 

Senator  Heflin.  Well,  also,  your  hot  dog  prices,  your  popcorn 
prices,  everything  else.  The  prices  of  everything  else  are  going  to 
be — we  have  got  the  danger  of  pricing  the  whole  thing  out  of  the 
market. 

Mr.  Selig.  All  of  our  prices.  Senator,  have  been  under  the  CPI 
over  the  last  25  years.  I  mean,  baseball  is  still  the  cheapest  form 
of  entertainment.  We  do  an  enormous  amount  of  discounting;  all 
clubs  do  an  enormous  amount  of  discounting. 

Look,  there  is  a  lot  of  pressure  on  and  there  is  no  question  that 
ticket  prices  have  risen,  but  I  will  tell  you  in  every  study  made  of 
big-league  prices,  and  in  the  minor  leagues,  clubs  have  made  really 
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a  conscientious  attempt.  They  have  stayed  under  the  CPI.  The 
same  thing  goes  in  everjrthing  else. 

As  for  television 

Senator  Heflin.  How  can  you  use  the  CPI  on  players'  salaries? 
CPI  on  players'  salaries? 

Mr.  Selig.  We  were  talking  about  ticket  prices. 

Senator  Heflin.  Ticket  prices  reflect  overall  in  the  regard  to  the 
situation. 

Mr.  Selig.  Well,  they  do,  and  that,  frankly,  is  one  of  our  prob- 
lems, in  that  our  costs  have  obviously  risen  much  more  dramati- 
cally. 

Senator  Heflin.  Well,  I  don't  see  how  you  can  base  it  on  CPI. 

Mr.  Selig.  But  you  asked  about  ticket  prices,  because  we  are 
sensitive  about  our  ticket  prices.  I  mean,  there  is  no  question  that 
it  is  family  entertainment.  We  do  a  lot  of  discounting.  We  try  to 
keep  prices — for  instance,  the  Colorado  Rockies,  I  know,  have 
bleacher  sets  for  $1  way  out  and  did  extremely  well.  The  Pirates, 
I  know,  have  done  a  lot  of  that.  When  you  look  at  each  club,  they 
have  really  tried  to  do  it,  to  try  to  be  as  reasonable  as  they  can, 
because  it  is  family  entertainment. 

Having  said  that,  of  course,  there  is  enormous  pressure  on  clubs 
because  their  costs  have  risen  dramatically,  but  still  our  ticket 
prices,  by  comparison  to  everything  else,  have  not  risen  dramati- 
cally, and  compared  to  the  other  sports,  quite  frankly,  they  are 
much  lower.  Now,  having  said  that,  we  obviously  play  more  games. 

Your  question  about  television — we  had  more  games  on  free, 
over-the-air  TV  last  year,  or  in  1993,  and  obviously  until  August 
12,  1994,  than  ever  before.  We  have  a  total  number  of  games,  with 
cable,  more  thgin  ever  before,  but  we  have  made  a  very  conscien- 
tious effort  to  keep  as  many  games  on  free  television  as  is  possible. 

Now,  as  for  the  legal  ramifications  of  the  bill,  Mr.  Rill,  I  will 
have  to 

Mr.  Rill.  Let  me  address  that  question.  Judge  Heflin,  but  in 
passing  let  me  make  a  personal  reference.  I  take  my  little  boys  to 
games  and  to  dinner.  They  are  36  and  33.  If  you  want  to  see  an 
expense,  you  take  two  6-footers  to  a  game  or  to  dinner  and  you  will 
see  an  expense. 

Senator  Heflin.  Well,  I  believe  you  can  afford  it.  [Laughter.] 

Mr.  Rill.  Well,  I  don't  know.  Judge.  You  don't  know  my  boys. 

At  any  rate,  the  short  of  it  is  I  don't  think  the  legislation,  cer- 
tainly the  Hatch-Moynihan  legislation,  would  have  any  effect  on 
the  concern  that  you  raise,  nor  does  the  concern  that  you  raise,  and 
certainly  a  concern  that  all  of  us  feel,  certainly,  for  other  forms  of 
entertainment  as  well  or  more  than  baseball — the  subject  matter  of 
this  issue  here  today,  and  that  is  the  one  that  raises  the  concern 
with  the  elimination  of  both  the  baseball  antitrust  exemption  and 
the  nonstatutory  labor  exemption  arising  out  of  the  current  and 
perhaps  future  owner-player  dispute,  really  is  a  separate  issue,  and 
I  think  the  legislation  attempts  to  deal  with  that  separate  issue 
and  not  with  the  concerns  that  you  raise,  not  to  deal  with  those 
in  any  minimal  way,  but  simply  to  answer  your  question,  what  is 
the  effect  of  the  legislation,  I  don't  think  it  is  significantly  directed 
to  that  concern. 
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Senator  Heflin.  Well,  I  remember  when  we  had  the  situation 
pertaining  to  the  National  Football  League,  there  were  those  advo- 
cated— this  was  back  when  they  wanted  an  antitrust — and  there 
were  contentions  on  the  other  side,  that  if  they  were  to  be  given — 
and  they  also  contended  that  relative  to  TV,  there  would  be  certain 
restrictions  as  to  the  ability  to  be  able  to  get  together  and  agree 
relative  to  TV  coverage  and  usage  at  various  times  in  the  contract- 
ing. 

On  the  other  hand,  the  football  players  at  that  time  were  oppos- 
ing granting  an  antitrust  exemption  to  the  National  Footoall 
League  and  were  contending  that  you  could  get  into  pay  television 
and  that  it  would  give  some  undue  advantage  relative  to  the  own- 
ers relative  to  TV. 

Mr.  Rill.  Well,  Congress  did,  of  course,  take  action  in  that  con- 
nection with  respect  to  broadcasting.  How  far  that  goes  is  another 
issue,  but  my  only  point  is  this  current  legislation  is  not  directed 
to  that  particular  concern.  This  current  legislation  is  directed  spe- 
cifically to  the  bargaining  relationship  between  the  owners  and  the 
players,  and  the  application  of  the  antitrust  and  the  nonstatutory 
labor  exemption  to  that  relationship.  I  don't  think,  therefore,  that 
the  concern  that  you  raise  is,  not  to  minimize  the  concern,  not  the 
one,  I  think,  that  is  being  focused  on  by  the  committee  today. 

Senator  Heflin.  Thank  you. 

Senator  Thurmond.  Senator  Specter  is  next.  Senator  Specter, 
Senator  Biden,  the  ranking  Member  of  the  full  committee,  had 
asked  for  1  minute.  Would  that  suit  you  to  give  him  1  minute  to 
speak? 

Senator  BiDEN.  He  doesn't  believe  I  can  only  do  1  minute. 

Senator  Specter.  Mr.  Chairman,  is  that  really  possible?  [Laugh- 
ter.] 

Senator  BiDEN.  Yes,  it  is.  If  the  Senator  will  yield  for  1  minute, 
I  have  no  questions.  I  am  not  on  this  subcommittee  and  I  appre- 
ciate your  allowing  me  to 

Senator  Specter.  By  the  way,  I  do  yield. 

STATEMENT  OF  HON.  JOSEPH  R.  BIDEN,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  DELAWARE 

Senator  BiDEN.  I  thank  you.  Let  me  just  make  three  very  brief 
points. 

Gentlemen,  and  I  say  that  to  your  labor  counterparts  who  are 
sitting  here,  people  are  angry.  Neither  one  of  you  is  very  popular. 
You  are  getting  into  the  category  of  those  of  us  who  hold  public  of- 
fice in  terms  of  popularity. 

Second,  we  always  hear  references  from  both  sides  of  this  issue 
as  to  what  other  sports  do.  I  thought  when  I  was  chairman  of  this 
committee,  and  I  think  now,  that  we  should  have  hearings  on  all 
sports  so  that  we  decide  all  professional  sports  and  determine  the 
context  in  which  this  decision  is  being  made. 

Third,  I  think  that  one  of  the  things  we  hardly  ever  talk  about 
is  the  impact  of  minor  leagues.  Mr.  Rill,  that  is  the  only  place  you 
can  still  buy  a  ticket  for  $5.  By  the  way,  you  all  are  no  worse  than 
basketball,  you  are  no  worse  than  football.  None  of  you  is  afford- 
able. You  are  all  corporate  folks  in  the  sense  that  you  are  corporate 
entertainment.  Basketball  makes  more  money  on  their  boxes  than 
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they  do  in  everything  else.  You  all  make  more  money  on  your 
boxes.  That  is  not  bad,  but  we  should  not  kid  about  the  fact  that 
someone  is  going  to  be  able  to  take  my  two  6-foot  sons. 

The  last  point  is  I  think  if  you  all  don't  get  something  done,  one 
of  the  things  I  thought  about  doing  is  maybe,  which  would  please 
a  lot  of  people,  giving  up  this  job  and  starting  a  national  organiza- 
tion to  boycott  baseball  when  you  do  come  back,  boycott  baseball 
when  you  do  come  back.  I  think  I  share  the  view  of  an  awful  lot 
of  people  in  this  country  that  as  much  as  we  want  you  to  come 
back,  if  you  all  don't  come  back  soon  in  major  league  baseball,  let's 
all  go  watch  minor  league  baseball  and  boycott  you  all. 

I  would  love  to  see  you  all  come  back,  if  you  don't  come  back  for 
6  months  and  have  your  first  few  games,  £uid  no  one  show  up  in 
the  ballparks,  because  people  are  really,  really,  really  upset  with 
it.  I  am  angry  that  we  are  even  here  having  to  deal  with  this  as 
a  Congress.  It  is  not  something  we  should  be  doing,  but  I  think  we 
should  look  at  all  sports  here  and  decide  whether  or  not  there  is 
a  need  to  make  it  a  level  plajdng  field  or  not. 

I  have  great  difficulty  with  doing  this  piecemeal  approach.  I  tried 
to  get  Senator  Metzenbaum  to  hold  extensive  hearings  on  it.  He 
was  reluctant  to  do  it.  I  hope  we  will  eventually  do  that  if  we  are 
going  to  get  into  this  business.  We  are  in  the  business,  and  I  just 
wanted  you  to  know  that  if  you  don't  settle  this  pretty  soon,  I  think 
you  are  going  to  see  this  feeling  of  anger  you  are  detecting  coming 
from  both  sides  of  the  aisle  rising,  and  I  don't  think  we  ever  do 
anything  very  well  when  we  are  angry.  I  know  I  don't,  so  that  is 
the  only  thing  I  would  say. 

I  hope,  Mr.  Chairman,  you  will  decide  to  expand  these  hearings 
at  some  point  about  professional  sports,  in  general.  I  thank  my 
friend  from  Pennsylvania  for  yielding. 

Senator  Thurmond.  Senator  Specter. 

STATEMENT  OF  HON.  ARLEN  SPECTER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  PENNSYLVANIA 

Senator  Specter.  Thank  you,  Mr.  Chairman.  I  am  glad  I  yielded 
to  Senator  Biden  because  I  think  he  really  is  on  target.  There  is 
a  lot  of  anger  coming  from  this  side  of  the  panel  and  it  reflects  the 
feelings  of  our  constituents  and  the  fans. 

I  have  read  the  cases  and  the  labor  law,  and  I  do  not  find  any 
indicator  in  any  of  that  or  in  what  we  are  doing  here  today  in  mov- 
ing to  solve  the  baseball  strike.  I  said  on  the  Senate  floor  several 
weeks  ago  that  anybody  who  was  looking  for  Congress  to  do  some- 
thing to  constructively  help  on  this  matter  was  wasting  his  or  her 
time.  What  we  do  best  is  nothing. 

Right  now,  we  are  wrapped  on  the  floor,  and  I  have  been  due 
there  for  some  time  on  an  amendment  on  the  balanced-budget 
amendment.  We  are  not  going  to  legislate  on  this  matter  before 
spring  training  opens.  That  has  been  obvious  since  the  strike 
started  last  August  12.  In  these  legislative  proposals,  it  is  holding 
out  unrealistic  hope  to  anybody  that  we  are  going  to  intervene  if 
someone  is  looking  for  the  Congress  to  act.  A  bill  would  have  to  go 
through  both  Houses  and  a  conference  committee  and  be  signed 
into  law,  and  it  is  too  complicated  to  have  that  happen.  We  are  just 
too  busy  on  too  many  other  matters. 
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I  think  Senator  Simpson  was  right  on  target  when  he  talked 
about  being  a  fan.  He  usually  is.  I  first  met  Babe  Ruth  and  Ty 
Cobb  when  I  was  8  years  old  on  a  baseball  calendar  in  a  barber 
shop,  and  they  were  inspirational  to  me.  When  I  was  11  and  old 
enough  to  get  out  of  the  house,  I  would  go  down  and  hang  around 
the  ifUice  Hotel  in  Wichita  and  get  autographs.  I  had  a  great  collec- 
tion. Connie  Mack  and  Honus  Wagner  came  by  as  coaches  in  those 
days,  and  Lou  Boudreau  and  Carl  Hubbell,  and  it  was  really  ex- 
traordinary, just  very  inspirational  in  America  to  be  a  baseball  fan, 
and  we  don't  have  that  inspiration  anymore. 

I  am  concerned  about  my  Pennsylvania  teams.  I  am  concerned 
about  the  Pirates  leaving  town.  The  Pirates  may  be  worth  $80  mil- 
lion in  Pittsburgh  and  $140  million  in  Tampa/St.  Petersburg.  I  am 
very  much  concerned  about  having  the  location  of  that  franchise 
determined  by  baseball.  I  think  that  sports  are  affected  with  the 
public  interest.  That  is  my  categorization.  Some  people  say  they  go 
as  far  as  being  a  public  utility  when  you  have  baseball  parks  or 
stadia  provided  at  the  taxpayers'  expense. 

We  have  had  some  very  important  hearings  in  this  committee, 
going  back  to  1982  when  hearings  were  convened  by  Senator  Thur- 
mond, then  chairman  of  the  full  committee,  when  the  Raiders 
wanted  to  move  from  Oakland  to  Los  Angeles.  We  had  a  great  de- 
bate here  between  Al  Davis  of  the  Raiders  and  Pete  Rozelle,  the 
NFL  commissioner,  at  that  time.  Then  the  Eagles  threatened  to 
move  to  Phoenix  in  1984,  and  I  think  this  committee  helped  stop 
that  move. 

What  we  really  want  to  see  is  the  matter  resolved.  I  don't  think 
that  the  Congress  ought  to  intervene  when  a  dispute  is  in  process, 
and  certainly  not  to  order  binding  arbitration.  Arbitration  is  done 
if  you  have  a  police  department  or  fire  department,  public  health 
and  safety,  but  if  we  intervene  with  baseball  on  arbitration,  as  the 
President  suggested,  that  is  not  America;  that  is  not  the  free  enter- 
prise system.  Then  we  would  be  called  into  every  dispute. 

But  one  question  which  is  very  much  on  my  mind  is  why  don't 
the  parties  enter  into  binding  arbitration.  That  is  frequently  done 
as  a  voluntary,  volitional  matter  of  the  parties.  Why  don't  the  par- 
ties say,  we  will  submit  this  to  an  impartial  arbitrator  and  we  will 
take  what  we  get?  Commissioner  Selig,  how  about  it? 

Mr.  Selig.  Well,  Senator  Specter,  I  will  answer  it  in  this  context. 
As  you  know,  we  submitted  to  mediation,  which  makes  sense.  The 
problem  with  binding  arbitration  is  that,  No.  1,  it  is  a  short-term 
solution.  We  have  significant  economic  problems.  Let  me  say  to  you 
very  directly  the  Pirates,  for  instance,  can't  make  it  in  this  eco- 
nomic environment. 

If  we  submit  to  independent  arbitration,  No.  1,  it  doesn't  solve 
any  of  the  real  problems.  That  is  why  mediation  was  so  attractive 
because  it  brought  the  parties  together.  We  faced  the  problems.  We 
had  an  independent 

Senator  Specter.  Commissioner,  let  me  interrupt  you  just  for  a 
minute.  I  don't  have  much  time.  Why  not  put  all  the  issues  on  the 
table?  Why  not  put  it  all  on  the  table?  I  am  told,  and  don't  know, 
that  the  players  would  be  agreeable  to  binding  arbitration. 

Mr.  Selig.  Because  the 
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Senator  Specter.  By  the  way,  do  you  know  if  it  is  true  that  the 
players  are  agreeable? 

Mr.  Selig.  I  think  that  is  right.  They  certainly  have  said  that 
publicly. 

I  would  tell  you  that  the  reason  that  we  would  find  that  unac- 
ceptable, and  found  mediation  very  acceptable,  at  least  the  proc- 
ess— we  didn't  necessarily  like  the  result — is  that  you  could  wind 
up  with  arbitration,  Senator,  that  pleased  a  fair  number  of  clubs, 
but  didn't  have  enough  of  a  change. 

I  guess  I  would  have  to  say  this  to  you  directly.  It  may  be  OK 
for  the  industry,  but  given  the  fact  that  clubs  didn't  agree  and  it 
created  an  economic  environment  that  the  Pittsburgh  club  said 
they  couldn't  live  with  and  had  to  move — fair  is  fair;  they  had  to 
leave.  I  don't  think  then  you  would  find  the  product  of  that  arbitra- 
tion an  equitable  one,  and  therefore  arbitration  generally — and  I 
have  talked  to  a  lot  of  people  who  are  arbitrators  in  the  last  couple 
of  weeks;  I  have  read  a  lot  about  it. 

The  fact  is  everybody,  even  people  who  are  arbitrators,  say  that 
is  a  short-term  solution.  You  are  not  going  to  bring  people  in  and 
get  them  in  a  very  quick  way — after  all,  we  have  spent  4  months 
in  mediation. 

Senator  Specter.  Well,  Commissioner  Selig,  when  you  talk  about 
mediation,  let's  not  take  too  many  bows  on  that  because  when  you 
accept  mediation,  all  you  do  is  accept  a  third  party  to  your  talks. 

Mr.  Selig.  Well,  that  is  right. 

Senator  Specter.  You  don't  have  to  accept  what  the  mediator 
says. 

Mr.  Selig.  Oh,  no,  no.  I  agree  with  you,  but  then  you  face  the 
real  issues. 

Senator  Specter.  Wait  a  minute.  I  hadn't  come  to  my  question. 

Mr.  Selig.  All  right. 

Senator  Specter.  So  you  really  haven't  given  up  anj^hing.  You 
have  taken  a  mediator.  Fine.  The  mediator  found  the  way  you 
would  have  wanted  it.  It  may  be  that  arbitration  will  work  out 
badly  for  some  clubs.  I  don't  know  that  the  Pirates  can  survive  if 
this  strike  continues.  Can't  you  put  all  the  issues  on  the  table  and 
have  them  submitted  to  an  arbitrator?  Wouldn't  the  mediator's  res- 
olution have  been  a  long-term  solution  for  1995,  leaving  the  current 
arrangement  intact  and  then  giving  a  number  of  the  issues  you 
wanted  for  the  succeeding  years? 

Mr.  Selig.  We  said  that  we  would  generally  accept  it  even 
though  we  had  a  lot  of  problems.  I  will  submit  to  you  that  I  have 
always  believed,  and  I  believe  today,  that  the  only  way,  Senator 
Specter,  we  are  ever  going  to  really  get  this  solved  is  when  we  sit 
across  the  table.  You  have  got  all  the  minor  league  clubs  involved, 
you  have  got  a  whole  structure  involved.  When  you  remand  that 
entirely  to  arbitration,  I  mean  there  are  really  significant  risks  for 
the  clubs. 

Senator  Specter.  But  if  the  mediator  had  been  an  arbitrator, 
that  would  have  been  to  your  liking  and  it  would  have  really  re- 
solved all  the  outstanding  issues,  wouldn't  it? 

Mr.  Selig.  Well,  it  wasn't  to  our  liking,  but  we  would  have  ac- 
cepted it.  That  is  correct.  We  would  have  accepted  it,  and  I  under- 
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stand  that  the  Players  Association  has  a  perfect  right  not  to  accept 
it.  I  am  merely 

Senator  Specter.  I  don't  think  they  should  accept  it  when,  going 
in,  it  wasn't  binding  on  both  parties. 

Mr.  Selig.  No,  it  was  not.  That  is  right. 

Senator  Specter.  So  if  it  comes  out  favorable  to  the  owners,  why 
should  they  accept  it  at  that  stage? 

Mr.  Selig.  But  in  all  fairness.  Senator,  we  didn't  accept  it  as 
being  fair.  We  really  felt  we  gave  a  lot  in  that  thing,  but  we  need 
to  play  baseball.  We  understand  that. 

Senator  Specter.  Well,  Commissioner  Selig,  that  is  exactly  the 
attitude  I  like  to  hear  you  say.  You  didn't  accept  it  as  fair,  you 
didn't  like  it,  but  you  accepted  it.  It  would  be  my  hope  after  listen- 
ing to  these  hearings  that  what  would  happen  would  be  that  you 
would  agree  to  binding  arbitration,  and  a  fair  arbitrator,  a  fair  ref- 
eree, would  come  in  and  look  at  all  the  issues,  and  somebody's  toes 
would  be  stepped  on  and  you  might  not  like  it,  you  might  not  think 
it  was  fair. 

You  made  a  very  interesting  statement  when  you  said  you  didn't 
think  it  was  fair,  but  you  accepted  it,  which  I  think  is  very  mature 
in  the  sense  that  you  are  willing  to  take  a  little  less  even  than  you 
thought  fair  to  get  it  resolved. 

Well,  that  is  my  hope,  Mr.  Chairman.  We  are  not  going  to  settle 
anything  here  today,  and  I  am  certain  that  Congress  is  not  going 
to  settle  anything  between  now  and  spring  training.  I  recommend 
binding  arbitration. 

Senator  Thurmond.  Thank  you.  Senator. 

Senator  Feingold. 

Senator  Feingold.  Thank  you  very  much,  Mr.  Chairman.  Every- 
body has  their  own  personal  observations  on  baseball,  but  I  just 
want  to  first  of  all  say  obviously  I  am  delighted  to  see  Mr.  Selig 
here,  a  symbol  of  baseball  in  our  home  State  of  Wisconsin. 

Although  I  am  carefully  evaluating  this  subject,  I  want  to  ac- 
knowledge your  dedication  to  the  game  and  your  efforts  throughout 
the  years  to  try  to  do  what  you  could  do  to  make  sure  we  would 
have  baseball  in  Wisconsin.  We  are  grateful  for  that. 

In  fact,  it  is  my  memories  of  baseball  in  Wisconsin  that  kind  of 
inform  my  feelings  about  this.  I  remember  in  1961  my  father  took 
me  down  to  see  the  White  Sox  play  the  Yankees  because  both 
Maris  and  Mantle  were  on  the  verge  of  beating  Babe  Ruth's  60- 
homerun  record.  I  got  a  chance  to  shake  both  of  their  hands  in  the 
Bismark  Hotel  lobby,  and  Maris  went  on  to  beat  the  record.  ^ 

So  I  was  very  excited  last  year,  and  it  was  a  pretty  good  diver- 
sion from  what  was  going  on  here  last  August.  There  were  some 
problems  around  here  last  August.  It  was  a  great  diversion  to 
watch  the  possibility,  of  course,  that  that  record  would  again  be 
broken.  There  are  a  lot  more  important  problems  in  the  world.  I 
recognize  that,  but  I  was  pretty  agitated  and  irritated  when  that 
strike  occurred,  as  all  of  us  were,  and  I  know,  Mr.  Selig,  nobody 
was  more  concerned  and  upset  than  you  were. 

I  also  have  memories  going  farther  back,  and  that  has  to  do  with 
the  fact  that  before  the  Brewers  we  had  a  team  in  Wisconsin,  the 
Milwaukee  Braves,  that  had  won  the  World  Series  a  few  years 
after  they  came  to  Wisconsin.  Even  with  the  antitrust  exemption, 


76 

we  lost  the  Braves,  and  so  I  remember  that  history.  We  feel  very 
strongly  in  our  State  that  we  would  like  to  hang  on  to  those  Mil- 
waukee Brewers,  and  I  am  trying  to  get  at  the  real  issue  here  of 
what  it  is  that  will  make  that  difference  and  one  of  the  questions 
I  have,  of  course,  is  to  what  extent  the  antitrust  exemption  helps 
or  hurts  in  that  regard. 

The  subject  I  wanted  to  ask  you  about  first  has  to  do  with  my 
recollections  of  what  the  baseball  park  was  all  about,  and  that  is 
that  was  at  least  one  place  in  the  community  where  everybody 
came  together — people  from  minority  groups,  people  from  one  side 
of  town  and  from  the  other,  people  who  were  members  of  country 
clubs,  and  people  who  were  working  people,  union  members.  That 
goes  to  my  question,  which  is  that  this  is  a  very  high-profile  issue. 
If  you  do  end  up  using  replacement  players,  it  sends  quite  a  mes- 
sage, just  as  President  Reagan's  use  of  permanent  replacements  in 
the  PATCO  strike  sent  quite  a  message. 

I  guess  I  want  to  know  what  sort  of  a  message  do  you  think  it 
sends  to  employers  across  the  country  if  you  do  that.  It  seems  al- 
most as  if  you  are  hoping  the  American  people  will  embrace  the 
concept  of  replacement  workers  in  this  context  if  you  have  to  go 
forward,  and  I  am  just  wondering,  for  any  of  the  panelists,  what 
am  I  to  tell  all  those  union  members,  working  people,  blue-collar 
workers  who  have  always  come  to  the  games  and  been  the  heart 
and  soul  of  the  support  of  the  Milwaukee  Brewers  and  the  Chicago 
White  Sox  and  the  Chicago  Cubs — what  am  I  to  say  to  them  about 
an  organization  that  would  break  one  of  the  most  critical  issues  for 
working  people  in  this  country,  and  that  is  to  stop  the  use  of  per- 
manent replacement  workers? 

Mr.  Selig.  Well,  certainly,  Mr.  Rill  and  Mr.  O'Connor  can  answer 
that,  too.  Senator.  Let  me  say  at  the  outset  as  I  said  earlier — and 
we  have  had  this  discussion,  obviously,  in  the  past  week  or  so — we 
prefer  to  use  our  regular  players.  You  know,  this  is  not  a  perfect 
world.  The  clubs  have  decided  that  they  need  to  play  in  1995.  This 
is  a  painful  solution,  but  that  they  have  pursued  because  they  want 
to  play.  Would  they  rather  play  with  their  regular  players?  Of 
course,  they  would.  That  goes  without  sa3dng. 

If  we  are  forced  to  go — and  they  are  temporary  replacement  play- 
ers; obviously,  they  are  not  permanent  replacement  players.  That 
has  been  kind  of  a  misnomer  all  along.  It  is  far  from  a  perfect  situ- 
ation, but  we  need  to  get  back  to  playing  baseball,  for  many  of  the 
reasons  that  have  been  articulated  here  today.  I  know,  for  instance, 
in  Colorado  the  owner,  Jerry  McMorris,  there  has  said  he  has  a 
new  ballpark  and  they  have  got  to  play  baseball  this  year. 

So,  Senator,  my  history  and  tradition  of  the  game  goes  back  a 
long  way,  and  as  you  well  know,  I  think,  as  well  as  anybody,  I  have 
worried;  I  have  spent  a  lot  of  sleepless  nights  worrying  about  this 
and  thinking  about  it.  But  we  are  where  we  are  and  we  have  got 
to  open  spring  training  and  we  have  got  to  play  baseball. 

You  know,  I  could  turn  the  question  and  say  what  kind  of  mes- 
sage did  we  send  to  our  kids  when  we  had  a  strike.  It  works  both 
ways.  I  am  not  going  to  be  critical  of  that  because  that  was  a  right 
that  they  had  and  a  right  that  they  exercised.  That  is  why  we  need 
a  new  labor  agreement  that  produces  an  economic  system,  Senator, 
that  deserves  what  you  and  I  want  to  preserve,  but  also  takes  this 
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acrimony  out.  That  is  the  message  we  are  sending.  We  are  sending 
the  wrong  kind  of  message. 

But  you  have  clubs  that  need  to  protect  themselves  now.  The 
players  chose  a  device  that  they  thought  was  right  and  they  pro- 
tected themselves,  and  that  is  fair.  Unfortunately,  or  fortunately, 
the  clubs  have  to  do  the  same  thing.  Is  this  a  painful  ordeal  for 
both  parties?  Of  course,  it  is. 

Senator  Feingold.  Any  other  comments?  Yes? 

Mr.  Rill.  Let  me  simply  say  this  on  the  antitrust  issue,  that  in 
the  present  context  neither  the  Thurmond-Leahy  legislation  pro- 
posed nor,  as  the  bargaining  dynamic  currently  exists,  the  Hatch- 
Moynihan  legislation  would  address,  would  solve,  would  bring  this 
dispute  to  a  resolution. 

The  fact  of  the  matter  is  I  think  that  as  well-intentioned  at- 
tempts are  made  to  adjust,  to  modify,  to  work  with  the  details  of 
the  current  balance  relationship,  there  is  more  likelihood  that  there 
will  be  destabilization,  that  the  situation  that  exists  will  continue, 
than  if  it  is  left  to  the  give-and-take  of  the  bargaining  that  is  con- 
tinuing today. 

Mr.  O'Connor.  Senator,  the  only  thing  I  would  add  is,  because 
I  am  the  only,  I  guess,  stranger  in  this  midst  because  I  am  a  labor 
lawyer — and  I  guess  the  best  answer — and  most  of  my  work  is  not 
with  baseball;  it  is  with  the  type  of  people  you  are  talking  about, 
Teamsters  and  machinists  and  UAW  members. 

If  you  respect  the  right  to  strike,  if  you  respect  the  right  to  en- 
gage in  effective  collective  bargaining,  then  you  accept  the  system 
that  talks  about  countervailing  economic  leverage.  While  the 
worker  has  the  right  to  strike,  it  has  never  been  accepted  in  this 
country  even  by  working  people  that  the  right  to  strike  gives  you 
the  right  to  wipe  a  business  out,  so  that  the  right  to  strike  does 
not  carry  with  it  the  right  to  commit  sort  of  economic  murder. 

The  temporary  replacements  that  will  be  used  in  baseball  will 
stand  between  three  and  four  of  our  franchises  going  bankrupt. 
They  need  to  be  back  on  the  field.  That  is  the  economic  reality.  The 
PATCO  situation  that  you  referred  to  was  not  temporary  replace- 
ments; it  was  permanent  replacements.  So  I  think  there  is  an  ex- 
planation to  the  working  man.  Does  he  like  it,  does  she  like  it?  No, 
but  I  think  they  do  accept  it. 

Senator  Feingold.  I  recognize  the  distinction  between  the  two 
situations.  I  am  speaking  more  to  just  the  impression  that  it 
leaves,  and  I  think  Mr.  Selig  makes  a  good  point.  There  are  prob- 
lems on  both  sides  here,  but  I  would  just  ask  you  to  reevaluate. 
The  impact  on  the  reputation  of  baseball  and  the  way  the  Amer- 
ican people  will  feel  about  the  sport  may  well  be  very  negatively 
impacted  by  the  use  of  the  replacement  players.  I  am  not  trying  to 
tell  you  how  to  run  your  business.  I  am  just  expressing  a  feeling 
I  am  hearing  from  many  of  our  mutual  constituents. 

One  other  question.  The  owners  have  stated  that  lifting  the  ex- 
emption would  do  nothing  to  end  the  strike,  particularly.  If  the 
strike  were  settled  tomorrow  and  you  came  up  with  a  long-term 
collective  bargaining  agreemxent  that  both  parties  agreed  to,  would 
the  owners  object  to  a  lifting  of  the  exemption  then? 

Mr.  Selig.  Under  those  conditions,  I  think  that  is  something  that 
we  would  have  to  talk  about  in  the  future. 
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Senator  Feingold.  You  wouldn't  rule  it  out  out  of  hand? 

Mr.  Selig.  Not  out  of  hand,  I  would  not. 

Senator  Feingold.  Would  you  voluntarily  agree  to  submit  to 
binding  arbitration? 

Mr.  Selig.  No,  Senator,  for  the  reasons  that  I  think  I  just  articu- 
lated to  Senator  Specter.  I  think  that  given  the  complexity  and  the 
dimension  of  the  whole  minor  league  structure  and  everything  else, 
I  mean  we  can  dance  around  and  try  to  find  every  other  avenue 
of  escape,  but  ultimately  these  parties  are  going  to  have  to  sit  down 
and  make  a  deal. 

Senator  Feingold.  I  would  note  for  the  record  again,  just  as  we 
lost  the  Milwaukee  Braves  when  the  antitrust  exemption  existed, 
we  have  lost  three  minor  league  teams  in  Wisconsin  even  now 
under  the  current  system.  So  by  no  means  are  we  immunized  from 
these  consequences  by  the  status  quo. 

Mr.  Selig.  That  is  right. 

Senator  Feingold.  I  thank  you,  Mr.  Chairman. 

Senator  Thurmond.  Thank  you.  Senator.  Senator  DeWine  is 
here.  He  is  not  a  member  of  the  subcommittee,  but  would  you  like 
to  take  about  2  minutes? 

Senator  DeWine.  Thank  you,  Mr.  Chairman.  I  am  not  a  member 
of  the  subcommittee,  although  I  am  a  member,  of  course,  of  the  Ju- 
diciary Committee,  and  I  appreciate  your  courtesy  in  allowing  me 
to  be  here. 

Briefly,  Mr.  Selig,  let  me  just  say  that  the  average  fan — and  I 
have  listened  to  your  explanation  in  regard  to  the  baseball  commis- 
sioner, and  I  am  sure  you  are  tired  of  talking  about  it  and  answer- 
ing questions  about  it.  But  the  average  fan  that  I  talk  to  thinks 
that  organized  baseball,  the  owners,  don't  want  a  strong  commis- 
sioner. If  you  wanted  a  strong  commissioner,  you  would  have  a 
strong  commissioner.  I  frankly  can't  think  of  any  reason — as  this 
continues  on  and  on  and  on  and  on — what  in  the  world  you  have 
to  lose  by  getting  a  commissioner,  and  hopefully  a  strong  commis- 
sioner. That  is  one  comment. 

Second,  I  really  don't  find  your  comments  about  binding  arbitra- 
tion to  be  really  convincing.  You  went  into  a  long  explanation  about 
it  and  I  appreciate  that;  I  understand  that.  But  what  evidence  is 
there  that  you  all  are  going  to  be  able  to  work  out  this  strike?  I 
mean,  what  has  occurred  up  until  now  that  would  give  anybody 
any  hope  that  you  will  work  out  the  strike? 

The  President  of  the  United  States  brings  you  all  into  the  Roo- 
sevelt Room  of  the  White  House  and  that  does  no  good.  I  don't  fault 
the  President  for  doing  it.  I  think  he  should  have  tried,  and  he 
tried,  and  I  congratulate  him  for  that.  But  if  the  President  can't 
put  you  all  together  in  a  room,  and  you  haven't  been  able  to  do  it 
yourselves,  what  in  the  world  hope  is  there  that  you  are  going  to 
be  able  to  settle  this  in  any  kind  of  reasonable  time? 

I  am  not  one  who  thinks  that  automatically  Congress  ought  to 
be  in  things  such  as  this.  In  fact,  to  the  contrary,  I  think  the  bur- 
den of  proof  is  on  those  who  want  us  to  become  involved.  But  where 
do  you  go  from  here?  What  happens  next  after  this  hearing?  What 
happens  tomorrow  morning? 

Mr.  Selig.  If  I  may  answer  the  first  part  and  then  I  will  get  to 
the  second  part,  you  know,  the  debate  on  the  commissioner  thing — 
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if  you  read  the  restructuring  document — and  I  think  I  have  spent 
5  years  of  my  life  studying  the  whole  history  of  the  commiss- 
ionership  and  I  wish  we  had  more  time  to  really  go  into  it  because 
there  is  a  lot  of  m3rthology  around  it,  but  I  think  the  document  it- 
self, if  read  carefully,  will  show  you  that  the  next  commissioner  is 
going  to  have  as  much  power  as  anybody  in  America. 

We  can  debate  all  that,  but  it  is  there.  He  will  have  a  lot  of  au- 
thority. He  will  have  certainly  as  much  as  any  of  the  other  commis- 
sioners had,  and  quite  frankly,  because  of  the  best-interest  clause, 
considerably  more.  We  can  debate  the  timing,  but  I  can  tell  you 
that  most  of  the  owners  felt  the  other  way.  There  was  a  lot  of  his- 
tory. You  would  have  to  hear  all  the  history.  It  is  a  very  unusual 
situation. 

When  a  man  comes  in — and  I  quoted  Bart  Giamatti  because  he 
and  I  spent  many  hours  talking  about  it,  and  I  have  talked  to  a 
lot  of  labor  experts  who  said  we  have  never  seen  a  situation  like 
that.  You  have  a  man  who  can  only  move  one  side;  he  can't  move 
the  other  side.  That  is  why  we  did  have  seven  work  stoppages 
under  commissioners.  One  can  debate  the  timing.  I  do  suspect  the 
clubs  in  the  end  were  right  even  though  I  know  that  is  hard  for 
people  to  understand. 

As  for  arbitration,  I  am  going  to  let  my  colleagues  up  here  take 
a  crack  at  it,  too,  since  I  have,  I  think,  articulated  all  the  reasons. 
I  would  submit  to  you  that,  again,  I  still  think — and  you  asked 
what  happens  tomorrow.  I  do  hope  we  are  back  at  the  table;  I  think 
we  ought  to  be  back  there  as  soon  as  possible.  I  think  we  ought 
to  be  back  there  with  Bill  Usery.  He  has  now  invested  4  months 
of  his  life  and  his  staffs  life  in  trying  to  get  this  thing  done,  and 
that  is  the  proper  and  only  rational  form  to  get  this  done  because 
if  you  want  to  construct  a  long-term,  meaningful  solution  to  all  of 
these  problems,  you  are  only  going  to  have  to  do  it  that  way. 

Mr.  O'Connor  and  Mr.  Rill,  if  there  are  any  other  legal  as- 
pects  

Senator  Thurmond.  If  you  will  make  it  brief,  we  have  got  to 
move  on. 

Mr.  O'Connor.  Certainly.  Just  very  briefly,  from  the  perspective 
of  the  Negotiating  Committee  in  terms  of  the  binding  arbitration 
issue,  because  it  has  a  surface  attraction  to  it,  one  is  we  had  spent 
4  months  with  what  is  regarded  to  be  the  best  mediation  team  in 
the  country.  They  came  up  with  an  eight-element  request  that  we 
submit  issues  to  them.  They  produced  a  framework  within  which 
we  thought  we  could  negotiate  an  agreement.  We  don't  believe  re- 
submitting to  another  4  months  to  another  neutral  who,  by  defini- 
tion, will  have  to  be  less  than  an  expert  thain  Bill  Usery  was,  is 
the  solution. 

You  ask  what  will  happen  tomorrow  that  will  change  this.  You 
have  to  recognize  that  in  the  negotiations  in  baseball  during  the 
off-season,  the  pressures  that  apply  to  a  normal  negotiation  aren't 
there.  Tomorrow,  spring  training  starts,  and  tomorrow,  from  the 
owners'  perspective,  and  it  has  been  alluded  to  today,  replacement 
players  will  not  draw  what  the  major  league  players  will  draw,  but 
major  league  players  will  not  be  playing. 

The  real  world  starts  tomorrow  in  baseball  and  the  pressures  on 
both  sides,  not  just  on  the  union,  but  on  us,  will  increase.  There 
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is  a  reason  why  we  have  voluntary  collective  bargaining  in  this 
country  and  it  does  depend  upon  pressures,  and  those  pressures 
have  never  been  greater  than  they  will  be  come  tomorrow  morning. 

Senator  THURMOND.  Mr.  Rill,  do  you  care  to  say  an3rthing  else? 

Mr.  Rill.  No;  I  certainly  rest  on  what  Mr.  O'Connor  said. 

Senator  Thurmond.  We  have  now  finished  the  first  round. 

Senator  Simpson.  Mr.  Chairman,  could  I  just  ask  a  question 
about  minor  league  baseball? 

Senator  Leahy.  I  was  going  to  ask  a  couple  of  questions,  but  I 
would  be  happy  to  yield. 

Senator  Simpson.  It  won't  be  10  minutes,  but  it  is  about  a  contin- 
ual thing  we  hear  about  minor  league  baseball.  I  want  to  ask  a 
question  about  that,  but  it  is  Pat's  turn. 

Senator  Thurmond.  We  are  going  to  limit  this  round  to  5  min- 
utes. 

Senator  Leahy. 

Senator  Leahy.  Thank  you,  Mr.  Chairman. 

Mr.  O'Connor,  you  said  that  the  real  world  starts  tomorrow  with 
spring  training.  I  am  kind  of  hoping  the  real  world  may  begin 
somewhat  today  with  this  hearing  because,  frankly,  Mr.  Rill  had 
said  that  he  felt  that  Thurmond-Leahy  would  not  end  or  cure  the 
situation  that  you  face  today.  That  is  not  my  intent  as  one  of  the 
sponsors. 

When  I  say  the  real  world  today,  I  would  see  as  a  real  world  one 
where  baseball  does  not  get  an  antitrust  exemption.  Nobody  else 
gets  it — basketball,  football.  I  understand  the  arguments  made,  but 
they  don't  get  it,  and  I  don't  see  any  reason  for  baseball  to  have 
it  because  I  don't  see  where  baseball  has  used  that  very  special  ex- 
emption under  the  law  to  benefit  the  fans,  who  are  really  the  ones 
that  I  am  most  concerned  about. 

Mr.  Rill,  I  listened  to  your  answers  on  earlier  cases  that  you 
were  involved  in  in  the  Department  of  Justice.  I  share  Senator 
Hatch's  admiration  for  your  work  there  and  I  think  you  have 
walked  a  fine  and  close  and  careful,  but  an  honest  line  here,  but 
I  still  look  at  this  differently. 

I  am  concerned,  also,  by  what  everybody  else  has  said  about 
where  the  costs  are  going.  I  have  one  six-foot-six  son  who  couldn't 
get  a  visa  into  most  Third  World  nations  because  of  the  way  he 
eats,  and  another  son  who  is  a  former  Marine  and  thinks  that 
when  he  goes  out  to  eat  he  is  on  a  search  and  destroy  mission. 

Mr.  Rill.  And  they  never  bring  their  own  money,  do  they.  Sen- 
ator? 

Senator  Leahy.  It  somehow  got  left  in  the  car,  my  car.  I  also  find 
some  of  the  most  enjoyable  days  I  have  had  in  the  Senate  being 
at  games  with  them  or  football  games  with  their  sister,  who  is  as 
much  a  football  fan  as  they  are  baseball  fans. 

My  one  question,  really,  Mr.  Chairman — and  I  will  submit  some 
for  the  record,  if  I  might,  especially  to  Mr.  O'Connor  and  Mr.  Rill. 
But,  Mr.  Selig,  this  is  for  you.  There  has  been,  as  you  know,  a  lot 
of  speculation  that  if  baseball  ever  does  resume,  the  World  Series 
and  the  playoffs  will  become  TV  pay-per-view  events.  I  mean,  I 
started,  like  you  did,  listening  to  these  on  the  radio  long  before  we 
had  TV.  I,  like  you,  and  probably  everybody  in  this  room,  watch 
them  on  TV,  and  I  know  you  have  made  a  commitment  that  the 
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World  Series  and  playoffs  will  continue  to  be  shown  on  network, 
over-the-air  broadcasts  for  this  decade. 

Is  that  an  unqualified  commitment  today  that  major  league  base- 
ball playoffs  and  World  Series  will  continue  to  be  broadcast  over 
free  television  for  this  decade? 

Mr.  Selig.  Yes,  it  is. 

Senator  Leahy.  How  about  the  decade  after? 

Mr.  Selig.  I  would  think  so,  Senator;  I  really  would.  This  decade, 
there  is  no  question,  and  I  can't — I  mean,  these  are  showcase 
events,  and  while  we  have  only  gone  through  the  year  2000,  I  can't 
conceive  a  circumstance  that  would  change  that. 

Senator  Leahy.  Would  you  agree  with  me  that  it  would  certainly 
keep  with  the  history  and  tradition  of  this  country  to  have  the 
playoffs  and  the  World  Series  on  free  media? 

Mr.  Selig.  I  would  agree  with  that,  and  I  would  also  tell  you 
that  had  the  World  Series  and  playoffs  been  played  last  year,  we 
were  going  to  start  the  games  earlier,  7  o'clock  eastern  time,  and 
absolutely,  I  would.  Those  are,  I  think,  all  of  our  fondest  memories 
of  growing  up,  and  I  would.  The  answer  is  yes. 

Senator  Leahy.  Do  you  still  remember  those  old  Philco  radios  or 
whatever  you  might  have  had? 

Mr.  Selig.  I  certainly  do. 

Senator  Leahy.  Thank  you,  Mr.  Chairman. 

Senator  Thurmond.  Thank  you,  Senator. 

Senator  Simpson. 

Senator  Simpson.  Mr.  Chairman,  my  question  will  be  very  direct. 
I  have  heard  all  during  this  debate  now  about  the  minor  leagues 
and  what  the  antitrust  exemption  will  do  to  the  minor  leagues  if 
we  were  to  do  this.  I  think  it  is  a  great  ploy,  nothing  more. 

Your  language,  Mr.  Rill,  is  very  carefully  guarded,  in  my  mind. 
You  say  the  relationship  between  major  league  baseball  and  minor 
league  baseball  has  developed  over  the  last  73  years  outside  the 
reach  of  antitrust  laws  and  "It  is  unclear  how  many  minor  league 
teams  would  have  a  role  in  new-player  development  systems  if  the 
antitrust  exemption  was  revoked." 

What  you  fail  to  say  is  that  minor  league  baseball  itself  devel- 
oped outside  of  the  reach  of  the  antitrust  laws.  Why  do  you  leave 
that  out? 

Mr.  Rill.  Minor  league  baseball  developed  outside  of  the  reach 
of  the  antitrust  laws.  The  majors  were  able  to  develop  a  farm  sys- 
tem really  generated,  I  think,  subsequent,  as  we  know  it  today,  to 
the  Federal  baseball  case — and  no  other  sport  is  like  it — on  the 
basis  that  the  major  league  teams  were  able  to  have  some  assur- 
ance as  a  result  of  the  antitrust  exemption  that  they  would  be  able 
to  realize  their  investment  in  minor  league  players,  to  the  extent 
that  they  were  able  to  put  what  is  today  $210  million  a  year  into 
the  minor  leagues,  mostly  player  and  umpire  salaries,  in  the  hope 
that  once  some  of  these  players  reached  the  major  leagues,  they 
will  be  able  to  recoup  that  investment. 

Now,  that  type  of  investment — they  cannot  be  sure  that  they 
would  have  the  opportunity  of  recouping  that  kind  of  investment 
if  the  legislation  dealing  with  the  antitrust  exemption  and  with  the 
nonstatutory  labor  exemption  were  to  be  enacted. 
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Senator  Simpson.  Well,  we  had  minor  leagues  long  before  the 
antitrust  exemption.  We  had  competing  major  leagues.  We  had  at 
one  time  the  American  Association,  the  Western  League,  the  Play- 
ers Brotherhood.  We  had  a  Federal  League,  we  had  many  others. 
What  we  didn't  have  after  1922  was  any  real  competition  with 
major  league  baseball,  and  they  blackballed  every  player  who 
signed  with  the  Federal  League  and  the  Federal  League  took  them 
to  court  and  antitrust  law  was  not  applied.  Therefore,  the  National 
and  American  Leagues  were  the  only  game  in  town,  and  if  the  fans 
didn't  like  it,  that  was  tough. 

Now,  that  is  what  happened.  The  fact  of  the  matter  is  that  the 
minor  leagues  were  healthier  before  the  antitrust  exemption.  They 
provided  a  true  alternative.  They,  of  course,  lacked  the  role  you  cite 
of  player  development,  but  that  is  because  they  had  a  more  vibrant 
existence  and  not  a  lesser  one.  But  now  the  minors,  being  totally, 
utterly  dependent  upon  the  good  graces  of  the  majors,  are  all  here 
singing  from  the  same  song  sheet.  That  is  an  interesting  bit  of  his- 
torical perspective,  I  think. 

Mr.  Rill.  Well,  I  would  still  say.  Senator,  with  respect,  there  are 
170  minor  league  franchises  in  business  today.  That  is  totally  dif- 
ferent from  any  other  sport,  and  those  minor  league  franchises 
would  be  jeopardized  by  a  full  elimination  of  the  antitrust  exemp- 
tion and  the  sort  of  modification  of  the  nonstatutory  labor  exemp- 
tion that  is  envisioned  in  some  of  the  legislation  today. 

Senator  Simpson.  The  minor  leagues  are  going  to  become  very, 
very  popular. 

Mr.  Rill,  I  find  them  popular  right  now,  Senator. 

Senator  Simpson.  Much  more. 

Mr.  Selig.  And  then  the  economics  of  our  relationship,  Senator 
Simpson,  have  changed  a  lot  over  the  years,  too,  and  that  has 
really  caused  a  significant  problem. 

Senator  Thurmond.  I  just  have  one  question  on  this  second 
round.  Some  have  suggested,  Mr.  Selig,  that  the  extended  strike 
will  be  an  opportunity  for  soccer,  a  new  baseball  league,  or  other 
sports  to  gain  some  of  the  attention  that  the  American  public  in 
the  past  has  devoted  to  baseball. 

Do  you  believe  that  this  is  likely,  and  does  that  possibility  con- 
cern you? 

Mr.  Selig.  The  possibility  does  concern  me,  and  I  think  that  ev- 
erybody in  baseball,  all  of  us,  players  and  management  and  every- 
body else,  ought  to  be  concerned  for  a  game  that  has  been  gone  too 
long  and  there  are  lots  of  other  forms  of  entertainment.  Absolutely, 
Senator  Thurmond,  we  ought  to  be  concerned  about  that. 

Senator  Thurmond.  I  want  to  thank  all  you  witnesses  for  coming 
and  appearing  here.  We  appreciate  your  testimony.  You  are  now 
excused. 

We  are  going  to  take  a  5-minute  break  and  start  back  with  panel 
No.  3.  In  the  meantime,  the  photographers  can  come  down  into  the 
well  if  they  care  to. 

[Recess.] 

Senator  THURMOND.  The  subcommittee  will  come  to  order.  The 
photographers  will  now  have  a  chance  to  take  their  pictures. 
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We  are  going  to  have  5-minute  rounds.  The  hearing  is  going  a 
little  bit  too  long,  so  we  are  going  to  have  to  adhere  strictly  to  5 
minutes. 

Now,  I  believe  we  have  Mr.  Fehr,  Mr.  Cone,  Mr.  Murray,  and  Mr. 
Arquit.  Now,  if  you  will  take  only  5  minutes — ^watch  these  lights 
and  when  the  red  light  comes  on,  stop,  whether  you  are  through 
or  not,  and  we  will  put  your  entire  statement  in  the  record  and 
then  you  will  answer  questions  that  will  be  propounded  to  you. 

We  are  now  going  to  begin  with  the  players.  We  are  going  to  take 
Mr.  Cone  first,  Mr.  Murray  second,  and  then  Mr.  Fehr  and  Mr. 
Arquit. 

Mr.  Cone,  you  may  proceed. 

PANEL  CONSISTING  OF  DAVID  CONE,  MAJOR  LEAGUE  BASE- 
BALL PLAYERS  ASSOCIATION;  EDDIE  MURRAY,  MAJOR 
LEAGUE  BASEBALL  PLAYERS  ASSOCIATION;  DONALD  M. 
FEHR,  EXECUTIVE  DIRECTOR,  MAJOR  LEAGUE  BASEBALL 
PLAYERS  ASSOCIATION;  AND  KEVIN  J.  ARQUIT,  ROGERS  AND 
WELLS,  ON  BEHALF  OF  THE  MAJOR  LEAGUE  BASEBALL 
PLAYERS  ASSOCIATION 

STATEMENT  OF  DAVID  CONE 

Mr.  Cone.  Mr.  Chairman,  with  your  permission,  I  would  like  to 
introduce  my  wife. 

Senator  THURMOND.  Where  is  she? 

Mr.  Cone.  She  is  right  back  here.  I  have  been  married  3  months 
and  I  have  seen  her  about  a  month  all  this  time. 

Senator  Thurmond.  Do  you  want  to  stand  up  and  let  us  see  you? 

[Ms.  Cone  stood.] 

Senator  Thurmond.  I  think  you  would  add  to  this  panel,  but  I 
can't  add  you.  [Laughter.] 

All  right,  you  may  proceed. 

Mr.  Cone.  Mr.  Chairman,  members  of  the  committee,  my  name 
is  David  Cone.  I  am  a  pitcher  for  the  Kansas  City  Royals  and  I 
have  played  professional  baseball  for  14  years.  The  first  7  years, 
I  spent  all  or  part  of  the  season  in  the  minor  leagues,  and  the  next 
6  years  I  was  tied  to  one  team  that  had  control  over  my  career. 

It  wasn't  until  1993  that  I  was  first  able  to  test  my  worth  in  the 
labor  market,  and  I  chose  to  go  home  to  my  hometown  in  Kansas 
City,  MO.  I  am  also  a  player  representative  and  have  attended  al- 
most all  of  the  bargaining  sessions. 

Mr.  Chairman,  I  am  not  a  lawyer,  a  labor  negotiator,  or  obvi- 
ously a  public  speaker.  I  play  baseball  and,  with  all  respect,  I  hope 
you  understand  that  I  would  rather  not  be  here  today.  Like  every 
other  player  I  know,  I  would  rather  be  in  Florida  or  Arizona  get- 
ting ready  for  the  season,  but  we  are  here  today  because  Congress 
is  playing  a  critical  role  in  our  dispute. 

I  might  not  be  able  to  explain  all  the  intricacies  of  the  antitrust 
laws,  but  I  can  tell  you  about  the  impact  the  current  law  is  having 
on  this  dispute.  In  1922,  the  Supreme  Court  said  baseball  was  not 
a  business  in  interstate  commerce.  In  the  1970's,  the  Supreme 
Court  said  that  that  earlier  decision  was  wrong,  but  it  was  the  re- 
sponsibility of  Congress  to  fix  their  mistake.  So  far.  Congress  has 
ignored  their  request.  As  a  result,  the  owners  believe  they  are 
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above  the  law,  that  they  are  a  monopoly  and  they  can  act  like  one. 
They  don't  seem  worried  about  bargaining  in  good  faith;  they  aren't 
worried  about  reaching  an  agreement. 

Unlike  any  other  owners  in  sports  or  otherwise,  they  know  if 
they  can  frustrate  and  delay  collective  bargaining,  they  will  be  re- 
warded. They  can  impose  a  new  contract  with  terms  that  are  ille- 
gal. If  they  can  prevent  themselves  from  reaching  an  agreement 
with  us,  they  believe  they  are  free  to  break  laws  that  apply  to  ev- 
eryone else,  from  all  professional  athletes  to  General  Motors.  So  I 
ask  you,  given  these  facts,  is  anyone  really  surprised  that  the  bar- 
gaining process  has  been  such  a  joke? 

Let  me  give  you  some  examples.  In  December  1992,  the  owners 
announced  that  they  would  reopen  our  contract,  that  they  wanted 
some  changes.  It  wasn't  until  a  year  later,  in  March  1994,  that 
they  finally  described  a  portion  of  their  proposal  orally,  but  gave 
us  nothing  in  writing,  and  it  wasn't  until  June  1994,  18  months 
after  negotiations  first  began,  that  the  owners  gave  us  a  written 
proposal. 

On  July  12,  1994,  we  played  the  All-Star  Game  in  Pittsburgh. 
The  players  aren't  paid  for  playing.  The  owners  make  millions  off 
the  game  and  it  is  a  big  benefit  to  the  city  and  the  local  franchise. 
We  knew  the  Pirates  were  having  financial  difficulty  and  that  los- 
ing the  All-Star  Game  would  hurt  the  team  and  the  city,  so  we 
played  the  game. 

The  existing  contract  says  that  if  we  play  the  All-Star  Game,  the 
owners  have  to  make  their  pajmients  to  the  funds  that  provide  pen- 
sion and  health  benefits  for  coaches,  managers,  players,  and  retired 
players.  A  couple  of  weeks  after  the  game  was  played,  the  owners 
announced  that  they  would  not  make  the  payment. 

In  April  1994,  the  owners'  negotiators  told  us  about  their  reve- 
nue sharing  proposal,  which  they  said  was  a  key  component  of 
what  they  needed.  In  September  1994,  we  learned  for  the  first  time 
that  the  revenue  sharing  plan  we  had  been  given  was  the  wrong 
one,  and  it  wasn't  until  September  10,  4  days  before  they  canceled 
the  World  Series,  that  the  owners  agreed  to  give  us  a  copy  of  the 
written  plan. 

Last  fall,  the  owners  rejected  one  of  our  numerous  proposals  on 
revenue  sharing  because  it  gave  the  small-market  clubs  too  much 
money  too  fast,  and  because  we  would  allow  revenue  sharing  to  be 
spent  not  just  on  player  salaries,  but  on  any  financial  problem 
those  teams  might  have.  Are  these  the  actions  of  people  who  want 
to  reach  an  agreement,  who  are  worried  about  the  bargaining  proc- 
ess failing?  Does  this  sound  fair? 

During  all  of  these  negotiations,  we  have  repeatedly  told  the 
owners  that  if  they  only  agree  not  to  implement  new  terms  and 
conditions,  especially  ones  that  would  be  illegal  if  imposed  by  any- 
one else,  while  we  were  bargaining,  we  would  keep  on  playing;  we 
would  not  go  on  strike.  We  could  have  played  the  World  Series. 
They  refused  to  make  that  promise,  and  in  December  1994  they 
broke  off  negotiations,  declared  an  impasse,  and  imposed  a  new 
contract  on  the  players.  Last  week,  they  promised  the  National 
Labor  Relations  Board  that  they  would  restore  the  status  quo  and 
restore  old  terms.  They  have  since  broken  that  promise  as  well. 
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Until  it  is  clear  to  everyone  that  the  baseball  owners  are  subject 
to  antitrust  laws  when  they  negotiate,  the  owners  will  be  rewarded 
for  making  sure  that  collective  bargaining  does  not  work.  I  have 
heard  the  owners  argue  that  the  antitrust  laws  have  no  impact  on 
collective  bargaining.  Well,  if  that  is  true,  why  are  they  fighting  so 
hard  against  this  legislation? 

It  seems  obvious  to  me  that  you  can't  bargain  with  someone  who 
knows  he  will  be  rewarded  for  not  bargaining.  I  hope  it  will  become 
obvious  to  Members  of  Congress 

Senator  Thurmond.  Your  time  is  up,  but  since  you  just  got  mar- 
ried, I  am  going  to  give  you  2  more  minutes.  [Laughter.] 

Mr.  Cone.  I  appreciate  that. 

The  last  eight  contracts  have  ended  with  either  a  strike  or  a 
lockout,  a  streak  no  one  is  proud  of.  Until  the  antitrust  inequity 
is  corrected,  this  sorry  tradition  will  continue.  We  are  not  asking 
Congress  to  intervene  directly.  We  are  asking  Congress  to  make 
clear  that  we  have  the  same  antitrust  rights  and  protections  en- 
joyed by  everyone  else.  If  you  do,  both  sides  will  be  forced  to  resolve 
our  problems  at  the  bargaining  table  where  we  belong. 

One  last  point,  and  I  promise  this  will  be  the  last  one.  If  the 
owners  were  here  today  trying  to  obtain  an  antitrust  exemption, 
would  they  get  it?  How  would  Congress  react  to  that  request?  If  the 
answer  is  no,  then  how  in  the  world  can  we  justify  letting  them 
keep  it? 

Thank  you. 

Senator  THURMOND.  Thank  you. 

Mr.  Murray. 

STATEMENT  OF  EDDIE  MURRAY 

Mr.  Murray.  Thank  you.  Mr.  Chairman,  members  of  the  commit- 
tee, baseball  fans  everywhere 

Senator  Thurmond.  Now,  you  haven't  gotten  married,  too? 

Mr.  Murray.  Two  years. 

Senator  Thurmond.  That  is  a  long  time  ago.  We  will  have  to 
hold  you  to  5  minutes.  [Laughter.] 

Mr.  Murray.  No  problem. 

My  name  is  Eddie  Murray.  I  have  played  professional  baseball 
22  years,  and  I  am  here  to  ask  Congress  one  simple  question.  Why 
do  I  deserve  less  rights  than  any  other  athlete,  other  employees,  or 
major  corporation  just  because  I  play  baseball? 

I  have  nothing  to  gain.  Although  I  believe  I  have  several  years 
left  to  play,  some  think  my  career  is  over.  In  9  days,  I  will  be  39 
years  old,  and  you  wonder  why  am  I  here  today.  I  will  tell  you  why. 
I  have  played  18  years  in  the  major  leagues;  I  played  4  in  the  mi- 
nors. My  first  year  in  a  major  league  camp,  I  didn't  get  a  chance 
to  make  the  ball  club.  Why?  Because  of  an  owners'  lockout. 

That  spring,  we  had  1  week  to  prepare  for  rookies  and  that  just 
wasn't  enough  time  to  make  the  ball  club,  but  I  went  on  to  play 
12  years  with  the  Orioles.  I  could  have  left  Baltimore  as  a  free 
agent,  but  I  felt  comfortable  there.  I  really  loved  it.  I  was  really  ap- 
preciated, I  felt. 

I  have  four  brothers  who  played  ball.  My  oldest  brother,  Charles, 
had  the  most  talent  in  the  family.  He  was  stuck  in  the  Houston  or- 
ganization behind  several  veterans  who  were  having  pretty  decent 
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careers  themselves,  but  my  brother  never  got  an  opportunity  to 
prove  to  the  fans  what  a  great  player  he  was.  I  do  think  if  he 
would  have  had  a  chance,  he  could  have  made  himself  a  pretty 
good  ball  player  and  shown  it  to  everyone  else. 

The  antitrust  laws  apply  to  basketball,  football,  hockey,  coal  min- 
ing, computer  companies,  dry  cleaners,  every  day  industry  in  Amer- 
ica. Why  doesn't  it  apply  to  baseball? 

I  have  made  a  lot  of  money  in  this  game,  but  I  have  worked  hard 
for  it.  I  have  won  the  World  Series,  and  yet  owners  want  me  to  be- 
lieve I  deserve  less  rights  because  I  make  decent  money.  Should  ac- 
tors not  be  protected  by  this  law?  The  owners'  lawyers  make  a  lot 
of  money.  Should  they  not  have  protection  under  the  law?  Should 
Congress  not  be  protected? 

The  bottom  line  is  simple.  In  this  country,  all  men  and  women 
are  created  equal.  Congress  does  not  need  to  intervene  into  this 
labor  dispute.  Congress  needs  to  apply  the  same  rules  to  baseball 
as  it  applies  to  everyone  else  and  let  the  lawyers  settle  the  dispute. 

The  owners  argue  that  baseball  is  unique  and  that  is  why  the 
law  shouldn't  apply  to  them.  Let's  argue  that  for  a  moment.  Should 
fire  codes  not  apply  to  stadiums  because  baseball  is  unique?  Should 
health  codes  not  apply  to  hot  dogs  sold  in  baseball  stadiums? 
Should  civil  rights  not  apply  to  baseball?  It  sounds  stupid  to  me, 
but  why  does  the  antitrust  exemption  make  any  difference? 

When  David  and  Don  and  other  representatives  went  to  the 
White  House  last  week  to  offer  two  ways  to  save  the  1995  baseball 
season,  they  offered  to  submit  the  dispute  to  binding  arbitration. 
The  owners  rejected  that.  President  Clinton  proposed  legislation  to 
require  binding  arbitration,  also,  but  the  owners'  lobbyists  killed 
that  idea  as  soon  as  it  got  up  here.  Second,  we  offered  to  play 
under  last  year's  terms  and  conditions  while  a  Presidential  com- 
mission could  find  out  the  facts.  The  owners  rejected  that,  too. 

Now,  I  am  here  today  offering  a  third  solution.  Just  give  us  equal 
rights  and  let  us  fight  on  our  own.  If  Congress  would  pass  the  anti- 
trust bill  and  get  out  of  the  way,  I  think  we  could  go  back  to  work. 

Thank  you. 

Senator  Thurmond.  Thank  you. 

Mr.  Fehr. 

STATEMENT  OF  DONALD  M.  FEHR 

Mr.  Fehr.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  be  here 
and  testify  once  again  on  these  issues,  as  I  have  many  times  in  the 
past.  I  think  as  you  2ind  the  rest  of  the  Senators  know,  we  believe 
there  is  not  now,  nor  has  there  ever  been  a  legitimate  public  policy 
basis  for  the  exemption. 

This  is,  as  has  been  discussed,  the  eighth  consecutive  work  stop- 
page. There  is  a  lesson  there.  There  is  something  different  about 
baseball  which  makes  that  result  more  likely  in  baseball  than  in 
all  of  the  other  sports  combined.  The  only  difference  that  there  is 
in  the  legal  structure  is,  of  course,  the  antitrust  exemption.  We 
think  therein  lies  the  solution. 

Let  me  start  with  an  observation.  The  antitrust  laws  apply  to 
businesses  in  interstate  commerce.  Baseball  is  a  business  in  inter- 
state commerce.  Therefore,  the  antitrust  laws  apply  to  baseball. 
Whereupon,  people  in  this  room  are  saying,  but,  of  course,  that 


87 

isn't  right.  But  why  is  there  any  question  about  the  conclusion  if 
the  premises  are  there? 

That  legal  analysis  has  very  significant  practical  application,  and 
the  reason  is  that  when  the  owners  and  the  players  sit  around  the 
bargaining  table,  and  basketball,  football,  hockey,  movies,  tele- 
vision, and  other  similar  industries,  they  understand  that  the  labor 
laws  apply  and  that  at  a  point  in  time  the  antitrust  laws  apply, 
and  that  knowledge  limits  the  kinds  of  collective  bargaining  pro- 
posals that  are  made.  No  such  limit  applies  to  baseball  owners; 
they  take  extreme  positions.  That  is  why  we  have  had  eight  strikes 
or  lockouts  in  a  row. 

This  is  not  just  my  view.  One  month  ago,  the  Congressional  Re- 
search Service  issued  a  report  in  which  the  conclusion  that  was 
reached  was  that  the  antitrust  exemption  gives  the  owners,  in  fact, 
an  incentive  not  to  bargain  in  good  faith  and  not  to  try  and  reach 
an  agreement  because  then  they  can  impose  whatever  terms  or 
conditions  they  want,  unafraid  of  antitrust  review. 

That  report  also  concluded  that  player  salaries  are  simply  the  re- 
sult of  ordinary  free-market  conditions,  not  unusually  high,  given 
the  revenues  of  the  industry.  But  perhaps  most  importantly,  it  de- 
bunked the  notion  that  this  is  about  helping  small-market  teams. 
As  the  report  indicated,  the  owners'  proposal  would  lower  salaries 
by  $198  million,  only  $38  million  of  which  would  go  to  assist  small- 
market  teams.  The  rest  would  go  back  to  the  big  markets. 

The  players'  position  is  very  simple,  and  in  one  respect  may  be 
almost  the  weakest  position  a  union  could  take.  The  players'  posi- 
tion is  that  we  will  agree  to  eliminate  salary  arbitration,  and  that 
other  than  the  minimum  salary,  which  is  a  minuscule  portion  of 
the  total  salary  bill,  let  each  owner  pay  a  player  whatever  he  or 
she  wants  to  pay  them,  subject  only  to  the  condition  that  if  the 
player  and  the  owner  can't  agree  on  the  terms  of  an  employment 
agreement,  let  the  player  go  look  for  another  job  and  let  the  owner 
go  look  for  another  player. 

What  in  the  world  is  so  terrible  about  that?  That  is  how  the  rest 
of  America  works.  Everyone  assumes  that  you  have  the  right  to  go 
and  look  for  a  better  job  if  you  think  you  can  get  one.  That  isn't 
good  enough  for  the  owners,  and  the  reason  it  is  not  good  enough 
for  the  owners  is  they  want  to  clamp  down  and  distort  the  market 
for  player  salaries  because  they  will  make  monopoly  profits  as  a  re- 
sult. That  is  not  the  situation  any  of  us  should  be  endorsing. 

The  essence  of  the  antitrust  issue  may  be  put  perhaps  this  way. 
In  professional  sports,  employers  seek  restrictions  on  the  employees 
they  do  not  seek  elsewhere.  They  seek  to  say  that  even  though  you 
have  a  contract  with  me  for  year,  you  can't,  until  you  have  been 
in  professional  baseball  perhaps,  as  David  indicated,  14  years,  go 
look  for  another  job.  The  employers  seek  the  agreement  of  the 
union  that  its  members  can't  look  for  another  job  when  their  con- 
tract is  over.  The  factual  circumstances  put  this  outside  all  of  the 
ordinary  disputes. 

Let  me  just  conclude  with  the  following.  The  owners  say  the  anti- 
trust laws  are  irrelevant  to  labor  relations.  That  is  obviously  ridic- 
ulous. That  is  why  they  are  fighting  it  and  that  is  why  there  has 
never  been  a  settlement  in  basketball  or  football,  going  back  15 
years,  that  did  not  involve  the  antitrust  laws  in  a  lawsuit. 
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Second,  the  players  are  more  than  willing  to  take  their  chances 
under  the  laws,  the  same  laws  that  apply  to  others.  But,  in  fact, 
if  we  want  the  strike  to  end,  they  need  a  guarantee  that  the  case 
will  be  heard  on  the  merits.  Otherwise,  we  think  that  passage  of 
the  bills  would  indeed  help  to  shorten  the  strike,  but  it  won't  end 
it.  If  the  Moynihan-Hatch  bill  is  passed,  it  will  end  it. 

The  last  thing,  before  I  introduced  one  person,  is  simply  to  say 
that  when  the  owners  resist  application  of  the  antitrust  laws,  es- 
sentially they  are  making  the  following  case.  They  know  that  their 
actions  would  not  be  viewed  to  be  reasonable  under  the  antitrust 
laws.  Therefore,  they  don't  want  to  take  the  risk. 

That  concludes  my  oral  remarks,  Mr.  Chairman.  I  would  ask 
your  indulgence  one  individual  who  is  attending  these  proceedings. 
The  individual  is  Mr.  Frank  Sullivan  of  Cleveland,  OH.  He  formed 
a  group  called  Fans  First.  He  also  represents  a  group  called  Sports 
Fans  United  out  of  New  York.  These  groups,  plus  five  other  na- 
tional fan  and  consumer  groups,  have  called  upon  Congress  to  re- 
peal the  exemption. 

He  is  here  today  and  has  brought  a  petition  with  15,000  signa- 
tures, and  I  would  hope  his  comments  could  be  included  in  the 
record. 

Mr.  Sullivan.  Mr.  Chairman,  I  would  just  ask  that  we  could 
submit  our  petition  signed  by  15,000  fans  asking  Congress  to  re- 
peal the  exemption — 15,000  citizens  who  believe  their  signatures 
are  more  important  than  the  fame  of  a  player. 

Senator  Thurmond.  Just  turn  it  over  to  the  committee  and  it 
will  go  in  our  files. 

Mr.  Fehr.  Thank  you,  Mr.  Chairman. 

[Mr.  Fehr  submitted  the  following  materials:] 

Prepared  Statement  of  Donald  M.  Fehr 

Chairman  Thurmond,  Members  of  the  Subcommittee:  My  name  is  Donald  M. 
Fehr.  I  appreciate  the  opportunity  to  appear  before  the  subcommittee  once  again 
with  respect  to  the  question  of  the  appHcation  of  the  antitrust  laws  to  the  owners 
of  the  28  Major  League  baseball  teams. 

It  is  unfortunate  that  we  could  not  be  appearing  before  you  under  happier  cir- 
cumstances. The  members  of  the  Players  Association  should  either  be  arriving  at 
spring  training  tomorrow  or  preparing  for  their  arrival.  Regrettably,  they  are  not. 
We  are  all  too  aware  of  the  hardship  this  puts  on  the  cities  and  towns  of  spring 
training,  vendors,  hotel  workers,  cab  drivers  and  others.  We  would  like  to  have  had 
an  agreement  by  now.  In  the  alternative,  we  would  like  to  have  a  method  by  which 
the  players  could  play,  while  any  disputes  we  mav  have  with  the  owners  are  re- 
solved in  another  forum,  in  which  case  others  would  not  continue  to  be  innocent  vic- 
tims of  this  dispute. 

Since  the  Supreme  Court's  decision  in  1922,  in  which  it  determined  that  baseball 
was  not  involved  in  interstate  commerce,  there  have  been  numerous  reexaminations, 
renunciations  and  studies  of  the  soundness  of  that  decision  and  there  remain  count- 
less questions  about  its  scope.  The  owners  have  typically  defended  the  Court's  deci- 
sion in  its  entirety  on  the  basis  of  the  alleged  adverse  affect  of  the  antitrust  laws 
on  the  location  of  franchises  and  on  the  minor  leagues.  My  understanding  is  that 
the  bill  introduced  by  Senator  Hatch  and  others  has  no  application  to  those  two  is- 
sues and  the  bill  introduced  by  Senator  Thurmond  clearly  insulates  the  minor 
leagues  from  the  antitrust  laws. 

I  would  like  to  address  three  issues  in  my  testimony,  but  will  be  happy  to  answer 
questions  in  any  area  the  subcommittee  wishes.  The  areas  I  will  address  are:  (1) 
should  the  owners  of  major  league  baseball  be  treated  any  differently  under  our 
antitrust  laws  than  any  other  group  of  employers  in  the  labor  context;  (2)  what  af- 
fect does  the  application  of  the  antitrust  laws  have  on  negotiations;  and,  (3)  the  pro- 
vision of  the  Hatch-Moynihan  bill  that  provides  access  to  the  courts  on  the  underly- 
ing antitrust  issues. 
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THE  EQUAL  APPLICATION  OF  THE  LAW 

Let  me  start  with  an  observation: 

The  antitrust  laws  apply  to  business  in  interstate  commerce. 

Baseball  is  a  business  in  interstate  commerce. 

Therefore,  the  antitrust  laws  apply  to  baseball. 

I  can  almost  hear  someone  sasang  "that's  wrong."  But,  the  first  sentence  is  cor- 
rect. The  second  sentence  is  correct.  Why  is  there  any  question  about  the  conclu- 
sion? 

The  underlying  principle  of  the  Thurmond  and  Hatch/Mo)Tiihan  bills  is  simply 
that,  as  to  major  league  baseball  players,  the  conclusion  is  correct.  Baseball  should 
be  subject  to  the  same  laws  that  apply  to  employers  in  all  other  sports  and  indus- 
tries. In  all  the  years  I  have  been  with  the  Association,  1  have  heard  no  substantive 
argument  against  that  principle. 

What  I  have  heard  owners  say  is  that:  (1)  they  have  always  done  business  this 
way  and,  therefore,  they  should  be  perpetueilly  allowed  to  continue  to  do  so;  and, 
(2)  the  Major  League  Baseball  Players  Association  is  the  strongest  union  in  the 
country  and  therefore  baseball  players  do  not  need  the  protection  of  the  antitrust 
laws.  Neither  of  these  constitutes  a  substantive  argument  with  the  underlying  prin- 
ciple of  the  Thurmond  and  Hatch-Mo3mihan  bills. 

First,  every  industry  and  every  commercial  endeavor  that  has  ever  had  to  comply 
with  a  law  that  was  not  part  of  the  old  way  of  doing  business  could  have  made  this 
claim.  The  trusts,  originally  the  subject  of  the  Sherman  Act,  no  doubt,  made  the 
same  protests  at  the  time.  If  the  old  way  of  doing  business  was  a  sufficient  basis 
for  maintaining  the  status  quo,  there  would  never  be  a  new  law  or  changes  in  exist- 
ing laws. 

I  am  certain  that  some  would  say  that  is  how  it  should  be.  That  is  a  debate  that 
will  go  on  as  long  as  there  is  government.  But  once  the  law  is  on  the  books  and 
deemed  to  be  valid  public  policy,  what  is  the  justification  for  saying  to  an  entire  in- 
dustry that  every  other  business  must  comply  with  the  law,  from  bakeries  to  beer 
manufacturers  to  plane  manufacturers,  but  since  you,  baseball,  have  always  ignored 
it,  we  won't  make  you  comply  with  it?  I  might  add  that  this  last  statement  is  true 
only  as  long  as  Budweiser  is  making  beer  and  Boeing  is  making  planes  and  they 
are  not  acting  in  their  capacities  as  baseball  owners. 

Stated  another  way,  why  should  one  group  of  employees  be  denied  the  protection 
of  the  law  simply  because  their  employers  have  always  ignored  it?  This  is  a  particu- 
larly appropriate  question  when  the  protection  provided  the  employees  ultimately 
woidd  help  lesson  the  injury  to  other  workers  and  the  cities  and  towns  involved  in 
the  business  of  baseball  by  providing  greater  stability  to  labor-management  rela- 
tions and  an  alternative  to  work  stoppages  as  the  recourse  in  every  labor  dispute. 
Are  baseball  owners  to  be  exempt  from  the  ADA  because  they  have  never  had  to 
worry  about  it  before?  Or  are  they  to  be  exempt  from  the  labor  laws  entirely?  After 
all,  they  weren't  subject  to  the  NLRA  before  its  enactment. 

The  Supreme  Court  has  stated  that  the  antitrust  laws  apply  to  other  professional 
sports  and  the  entertainment  industry.  That  said,  either  the  antitrust  laws  matter, 
and  serve  some  public  purpose,  or  they  don't.  If  they  don't  matter,  this  bill  will  do 
no  harm.  If  they  do  matter,  then  this  bill  can  only  help  by  making  it  clear  that 
major  league  baseball  players  have  recourse  to  the  laws  of  the  land  and  not  just 
to  the  remedy  of  a  strike. 

The  second  reason  offered  for  denying  baseball  players  the  clear  protection  of  the 
antitrust  laws  is  that  the  union  is  strong.  That  is  not  a  basis  for  the  application 
or  non-application  of  any  law.  Should  the  civil  rights  laws  not  apply  to  the  members 
of  this  union  because  it  is  strong  and  could  be  counted  on  to  resist  any  attempt  to 
deny  opportunity  to  black  or  hispanic  players?  The  notion  is  absurd.  The  strength 
of  this  union  is  borne  out  of  necessity — it  has  no  other  option.  And,  unfortunately, 
as  we  know,  being  called  strong  because  you  have  to  remain  on  strike  to  pursue  ne- 
gotiations is  no  compliment.  Others  are  hurt.  The  players  want  to  return  the  game 
to  the  fans,  the  vendors,  the  cities,  the  hotel  workers  and  taxi  drivers.  But,  they 
have  no  effective  alternative  and  the  owners  count  on  it. 

A  recent  Report  of  the  Congressional  Research  Service,  a  copy  of  which  is  at- 
tached, will  give  the  subcommittee  some  idea  of  the  option  the  players  had  to  strik- 
ing last  year  and  continuing  the  strike  this  year.  Of  $198  million  that  would  have 
been  transferred  from  players  to  owners  had  the  owners'  plan  been  in  effect  last  sea- 
son, only  $38  million  would  have  gone  to  small  market  teams,  $160  million  would 
have  gone  to  large  market  teams  and  the  mobility  of  players  would  have  been 
greatly  reduced  by  the  cap.  Notwithstanding  the  players  willingness  to  aid  small 
market  teams,  the  players  only  effective  alternative  to  the  system  designed  by  the 
owners  was  and  continues  to  be  a  strike. 
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THE  EFFECT  OF  THE  ANTITRUST  EXEMPTION  ON  LABOR  NEGOTIATIONS. 

In  the  24  years  since  the  players  and  owners  reached  the  1970  Basic  A^eement, 
there  have  been  eight  negotiations,  resulting  in  a  strike  or  a  lockout  each  time.  That 
record  is  worse  than  the  other  three  major  sports  combined,  even  with  the  recent 
hockey  lockout.  Is  this  coincidence?  No,  it  is  the  result  of  the  difference  in  the  bar- 
gaining dynamic  at  work  in  baseball. 

The  owners  have  argued  that  baseball  players  have  no  need  of  the  protection  of 
the  antitrust  laws  because  the  antitrust  laws  have  no  application  at  all  to  labor  in 
any  industry  in  which  there  is  a  union.  Not  only  is  that  assertion  wrong,  the  argu- 
ment defies  logic. 

When  parties  sit  down  at  the  negotiating  table  they  do  so  fully  knowledgeable  of 
the  rights  and  obligations  of  the  other  side.  In  the  case  of  baseball,  when  the  owners 
sit  down  at  the  table  they  look  across  the  table  at  athletes  who  they  believe,  if  nego- 
tiations break  down,  have  two  and  only  two  options — accept  their  offer  or  strike.  In 
any  other  sport,  when  the  owners  sit  down  at  the  bargaining  table  they  look  across 
the  table  at  athletes  who  they  know,  if  negotiations  break  down,  have  three  options 
— accept  their  offer,  strike,  or  exercise  their  rights  under  the  antitrust  laws.  With 
which  owner  would  you  rather  be  sitting  down  at  the  table?  Which  player  would 
you  rather  be? 

If  owners  argue  that  this  knowledge  does  not  affect  their  bargaining,  then  they 
have  not  given  much  thought  to  their  bargaining  strategy.  I  have  more  respect  for 
their  bargaining  skills  than  that.  And,  if  it  has  no  effect,  why  are  they  fighting  this 
bill  so  hard? 

Nonetheless,  the  owners'  lawyers  argue  that  the  entire  negotiation  is  controlled 
by  the  labor  laws  and  the  antitrust  laws  have  no  role  to  play.  There  is  more  than 
a  simple  split  in  the  Circuits  on  that  proposition,  a  2nd  Circuit  panel  has  one  view 
(basketball),  the  8th  Circuit  has  what  appears  to  be  two  views  (both  in  football),  and 
the  D.C.  Circuit  has  under  review  a  decision  (football)  entirely  at  odds  with  the  2nd 
Circuit  and  one  of  the  8th  Circuit  decisions.  Incidently,  none  of  these  decisions  is 
based  on  the  fact  pattern  at  issue  in  this  dispute.  I  have  no  doubt  that  the  propo- 
sition will  be  deciaed  by  the  Supreme  Court  in  the  near  future.  I  think  the  owners 
are  wrong  because  their  view  of  the  law  does  significant  damage  to  the  collective 
bargaining  process  and  to  the  rules  of  fair  competition. 

But  even  if  they  are  right,  when  the  bargaining  breaks  down,  other  athletes  can 
still  make  the  choice  between  the  labor  laws  and  the  antitrust  laws.  The  football 
players  made  that  choice  in  the  1980's  and  ultimately  won,  leading  to  a  new  collec- 
tive bargaining  agreement.  And,  every  collective  bargaining  agreement  in  basketball 
since  the  Robertson  case  in  the  mid-70's  has  been  wrapped  up  in  a  consent  decree 
arising  out  of  an  antitrust  case.  But,  as  far  as  the  baseoall  owners  are  concerned, 
when  negotiations  break  down,  baseball  players  can  choose  between  the  labor  laws 
and  the  labor  laws.  How  can  they  argue  tnat  has  no  affect  on  negotiations? 

PROVIDING  ACCESS  TO  THE  COURT 

Beyond  attacking  the  fundamental  principle  of  the  Thurmond  and  Hatch-Moy- 
nihan  bills — that  the  laws  should  apply  equally  to  all  in  this  country — the  owners 
are  sure  to  attack  the  provision  of  the  Hatch  bill  that  allows  members  of  the  Players 
Association  to  bring  an  action  under  the  antitrust  laws  with  respect  to  unilateral 
changes  made  in  the  course  of  this  particular  dispute,  without  having  to  disband 
the  union,  as  the  owners  would  like  to  insist  the  law  requires. 

In  addition  to  the  equal  application  of  the  law,  my  understanding  is  that  the  spon- 
sors of  this  bill  want  to  see  baseball  back  in  time  to  save  spring  training  for  the 
communities  and  states  that  depend  on  it  and  to  save  the  season  for  the  fans  who 
have  already  been  through  enough.  Absent  a  negotiated  settlement,  which  we  will 
continue  to  pursue,  the  only  way  back  to  the  field  for  the  players  is  to  end  the 
strike.  With  the  threat  of  another  unilateral  imposition  of  terms  of  emplojonent  by 
the  owners  and  the  fact  that  the  current  status  of  the  contract  is  an  issue  pending 
before  the  NLRB,  ending  the  strike  with  even  a  small  risk  of  being  thrown  out  of 
court  on  the  basis  of  a  mere  change  of  venue  or  a  race  to  the  courthouse,  is  unfortu- 
nately not  a  risk  the  Association  can  take.  We  are  perfectly  willing  to  take  our 
chances  on  the  ultimate  issue  of  whether  any  given  term  imposed  is  unreasonably 
anticompetitive,  but  not  on  a  threshold  issue  that,  as  the  football  cases  have  shown, 
can  go  either  way  depending  on  the  court. 

As  I  stated  above,  it  is  highly  questionable  that  ultimately  the  law  would  require 
the  result  the  owners  assert,  but  it  would  take  at  least  one  or  two  years  and  prob- 
ably a  Supreme  Court  decision  to  answer  that  question.  There  is  clearly  ample  law 
to  support  the  statement  that  this  provision  is  no  more  than  a  restatement  of  cur- 
rent law  not  a  change  in  the  law.  Moreover,  this  provision  is  consistent  with  the 
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position  taken  on  the  nonstatutory  labor  exemption  by  both  the  Department  of  Jus- 
tice in  the  Bush  Administration  and  the  Department  of  Justice  in  the  CUnton  Ad- 
ministration. In  fact,  not  one  of  the  cases  cited  by  the  owners  has  dealt  with  the 
issue  of  these  negotiations — the  unilateral  imposition  of  terms  and  conditions  of  em- 
ployment that  have  never  been  agreed  to  by  the  union.  Given  the  instability  in  the 
law,  and  the  goal  of  returning  major  league  baseball  to  the  fans  and  all  those  who 
depend  on  it,  this  provision  is  totally  appropriate. 

Finally,  it  is  odd  indeed,  that  iSl  small  group  of  businessmen,  who  have  for  73 
years,  enjoyed  special  and  unique^  status  under  the  law,  should  complain  about  the 
victims  of  that  special  treatment  being  given  a  chance  to  have  their  case  heard  in 
court,  when  that  guarantee  is  likely  to  be  no  more  than  a  restatement  of  current 
law  and  those  victims  have  offered  to  give  up  their  only  effective  remedy  in  order 
to  return  the  game  to  thf  |ield.  If  the  owners'  actions  serve  a  competitive  purpose 
and  are  reasonable,  they  otight  not  to  be  concerned. 

I  would  be  happy  to  answer  any  questions  for  the  Subcommittee. 
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THE  Baseball  STRIKE  AND  FEDERAL  POLICY:   AN 
ECONOMIC  ANALYSIS 


I.     INTRODUCTION 

Ths  team  owners'  perspective  on  Major  League  Baseball's  (MLB'a)  current 
labor  dispute  with  the  Major  League  Baseball  Players'  Association  (MLBPA)  can 
be  summarized  in  their  own  words  taken  from  a  full-page  advertisement  that 
appear'3d  in  several  national  newspapers.' 

On  the  owners'  obligation: 

"Owners  ...  must  make  cert.iin  the  game  continues  to  grow,  allowing 
more  and  more  fans  '.he  affordable  opporuunity  to  eryoy  the  best  game 
in  the  world  ...  That  is  what  the  current  controversy  is  all  about.  How 
will  Major  League  Baseball  meet  this  obligation  to  its  fans? 

On  the  threat  to  that  obligition: 

...  Skyrocketing  costi.  in  baseball  have  doubled  over  the  past  five  years 
and  threaten  the  Icng-terrn  financial  viability  of  MLB  franchises. 
Huge  payrolls  also  impair  the  League's  competitive  parity,  especially 
in  smaller  markets  that  lack  the  local  television,  radio,  and  cable   '  . 
revenue  of  larger  mf-rkets. 

On  their  solution: 

Other  professional  sports  organizations  have  recognized  they  must 
maintain  competitive  pariQr  ...  [and]  have  done  so  with  labor 
agreements  that  establish  team  salary  mandates  or 
ranges—establishing  pay  ceilings  and,  ju«t  as  important,  salary 
floors — that  enable  more  teams  to  be  competitive. 

The  team  owners  accordingly  proposed  a  restructuring  package  that 
included:  increased  revenue  sharing  financed  by  a  tax  on  total  local  revenue 
(which  excludes  national  broadcast  and  licensing  revenue);  and  a  limit  on  player 
salaries,  pension  benefits,  and  certain  pia>'er-related  expenses  to  60%  of  total 
revenue.  As  the  players  contend,  this  proposed  "salaiy  cap"  would  restrict  player 
mobility  because  it  will  prevent  .some  owners  who  desire  to  hire  another  team's 
free  agent  from  doing  so.  The  players  maintain  that  the  primary  effect  of  such 
restrictions  is  to  transfer  to  ovnerj  a  ahar^  of  the  income  that  players  now 
receive  in  a  Ubor  marker  without  these  restrictions. 


USA.  Today.   Nov«imb«r  9,  1&9-;     P&id  adv^rtiwr.ient  placad  by  M^jor  Leasu*  Ra«*h^H 
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According  to  economiat  George  DaJy: 

The  traditional  response  to  these  arguments  by  team  owners  and  those 
sympathetic  to  them  i£  that ...  in  the  absence  of  restrictions  ...  "rich" 
team5  from  large  markets  would  acquire  a  disproportionate  share  of 
the  best  players,  thus  producing  unbalanced  and,  ultimately, 
uninteresting  competitions.' 

In  effect,  the  owners  agree  that  pay  resirictions  increase  the  owner  share 
of  total  revenue  at  the  expense  of  players,  but  argue  that  combining  such 
restrictions  with  increased  revenue  sharing  payments  to  the  small-market  clubs 
would  reduce  the  adverse  impact  that  financial  inequalitj'  among  the  franchises 
has  on  competitive  balance,  and  would  raise  overall  revenue  sufficiently  to 
increase  the  absolute  dollars  earned  by  players.  The  owners  state: 

...  a  requirement  for  the  clubs'  [proposed  revenue  sharing]  system  was 
to  provide  appropriate  business  growth  incentive  for  all  clubs  ...  If 
combined  incentives  can  result  in  only  3  percent  to  4  percent  faster 
growth  than  the  current  sj'stem,  the  players  will  actually  receive  more 
compensation  over  the  term  of  this  contract ...' 

This  idea  M'as  also  expressed  as  "^ILB  has  ofTered  the  players  a  50/50  split 
of  all  its  revenues,  as  well  as  the  opportunity  to  share  equally  in  the  future 
economic  growth  of  the  game."^ 

This  report  evaluates  the  e-jonomic  role  of  the  Federal  Government  in  the 
baseball  strike.  That  role  stems  from  the  unusual  exemption  of  MLB  from  the 
Nation's  antitrust  law?.  The  exemption,  created  by  the  Supreme  Court  in  1922, 
would  appear  to  protect  MLB  from  liability  to  treble  damages  to  which  other 
businesses  engaging  in  collusive  behavior  would  be  subject.  It  thus  affects  the 
owners'  calculation  of  their  expected  returns  from  a  bargaining  impasse  that  set 
the  stage  for  them,  acting  in  concert,  to  impose  conditions  on.  players.    The 


*  D«l7,  G«erc*  G.  Tb«  Boiebtll  PUycr'a  Labor  Markst  Rnvinud.  In  Paul  M.  Seminara,  ed., 
Diamotuia  Art  Fortotr:  TheBuunetsofBoMball.  Washington,  O.C:  Th«  BrookuD  Institution, 
1992.  13 

^  Major  Lesffua  Baacball  Cluba.  Rtspont  by  MLB  to  Roger  Noll  Analysis.  Undat«d.  20. 

*  USA  Today,  Nev«ab«r  9,  1994.  Demand  for  baaabail  (and,  presxxmably,  aiKciatad  total 
revenue)  doaa  sMm  to  be  poattively  related  to  the  decree  of  compotition.  For  '<!■«•' iwn^n^  and 
empirical  evidence  on  this  issue,  see  NoU.  Roger!  AtUndanca  and  Price  Setting,  in  Roger  NoU,  ed., 
Government  and  the  SporU  Busuirs3  Washington.  DC;  The  Brookinp  Insutution,  1974.  Tha 
optunjil  lovel  uf  compatim-e  balance  ,'pre«ui4:ably  r.he  '„»v«J  that  mazimizea  factor  incomes)  is  not 
ltr.o\^'n.  It  it  c«rLainly  not  reprea«nied  by  ^|.;al  t^Ain  v.-inning percentages.  In  fact,  come  evidence 
susgj£ti«  chat  large^markfic  teams  should  have  hish^."  inning  percentages  over  tune  than  small* 
narkit:  teams,  but  not  so  high  as  to  re:aov#;  uticertiuncy  and  drama  from  the  pennant  rseas.  See 
Canee,  Michael  E.  The  SounaJ  Benefits  of  Restrictions  on  Team  Quality,  in  Noll,  ed.  1974;  Noll. 
fCoger  Bci(6£ii  Eeonomiea  in  the  1990a.  A  Report  to  the  Major  League  Baeebcll  Playtn 
Aaaoeietion.  Appendix  IL  .'Vugust  1994;  and  Mi^or  League  BafrftbaH  Economic  Study  Committee. 
Stiff Anaiyais.  December  1992. 
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exemption  may  have  encouraged  them  not  to  seek  a  settlement  that  players 
would  accept  and  to  prefer  an  impasse.* 

This  exemption  from  anticollusion  laws  governing  other  indxastries  would 
be  justifiable  on  grounds  of  economic  theoi^-  only  if  it  serves  to  correct  some 
flaw  in  the  baseball  market.  In  fact,  the  owners  in  their  advertisement  assert 
tha-  a  market  failure  exists— namely,  that  a  baseball  market  with  inadequate 
plar'er  restrictions  will  not  reach  en  optimal  level  of  competitive  balance  and  fan 
satisfaction. 

This  report  examines  the  theory  and  empirical  evidence  on  whether 
restriaions  on  players'  pay  and  job  mobility  enhance  competitive  balance  and 
fan  satisfaction.  The  evidence  is  questionable.  The  fundamental  cause  of  the 
asserted  market  failure  that  might  exist  m  baseball  (a  suboptimal  level  of 
competitive  balance)  is  inequnlity  of  financial  resources  among  franchises.  Any 
policy  that  reduces  that  inequalitj-  should  improve  competitive  balance  and 
reduce  the  extent  of  market  failure.  Anticompetitive  labor  practices  such  as 
player  restnctions  are  only  one  among  ranny  options  for  reducing  financial 
inequality.  Less  anticompetitive  franchising  policies  offer  other,  perhaps  better, 
options.  It  is  not  clear  what  economic  benefits  are  provided  by  the  antitrust 
exemption. 

This  report  evaluates  several  options  available  to  reduce  resource  inequality 
among  franchises  and  improve  competitive  balance:  relax  rules  inhibiting 
fnuichise  relocation;  increase  ths  supply  of  franchises,  particularly  in  locations 
of  existing  francnises  w;th  the  greatest  financial  resources;  and  increase  revenue 
sharing,  which  could  be  financed  in  many  ways  including  a  player  payroll  cap 
(with  savings  by  high-payroll  teams  shared  with  others)  and  "taxes'  on  high 
plaj'sr  payrolls  and  total  revenu-j. 

Several  conclusions  emerge  from  this  analysis.  The  choice  of  remedy 
greatly  affects  the  distribution  of  its  cost  between  owners  and  players.  The 
salary  cap  option,  akin  to  increasing  restrictions  on  player  mobility,  imposes  the 
^eatest  share  of  the  cost  on  players.  Had  the  owners' .  salary  cap/revenue 
sharing  proposal  been  fully  phased  in  for  an  uninterrupted  1994  season,  the 
players'  share  of  total  revenue  would  have  declined  from  55  percent  to  44 
percent.  Of  this  $198  million  reduction  in  player  salaries  and  pension  benefits, 
approximately  $38  million  would  have  be«n  transferred  to  the  small-revenue 
clubs  via  increased  revenue  sharing  to  increase  competitive  balance.  Much  of 
the  remaimng  $160  million  presumably  would  accrue  to  the  large-revenue  teams 
(but  could  not  be  spent  on  player  salaries). 


Neve.nn.lMs.  team  o-*-..,.-.  in  t:,.;  N«i  .nt!  Ho.;*rv  Uagu..  althoueh  not  •xcapt  from  the 
antitrust  Uwj.  locked  out  their  play*r.  a«i  tlsrwtet:,d  to  cancel  the  s«uon  in  an  unsuccessful 
«fcr:  to  negotiate  an  agrwn'ent  cor.a....ing  .'imii^r  p«,toU  restrictions.  Imposition  by  tho  hockey 
owner,  of  a  aakry  cap."  ho-.vev«r.  coj;i  be  .-hail^n-ctl  as  an  antitrust  in£hncem.nt  and  would 
f  nccuntar  wnouj  risk  of  incurring  hen%7-  d:unar«  under  the  antitrust  laws 
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Expanding  the  number  of  franchises  in  large-revenue  markets  would  impose 
most  of  the  cost  on  a  subset  of  owners.  This  option  cannot  be  considered  more 
or  less  fair  than  the  saiaxy  cap/revenue  sharing  option;  one  would  cut  ihe  value 
of  the  inti&gible  coital  of  certain  owners  (their  franchises),  while  the  other 
would  reduce  the  value  of  the  human  capital  of  players  (their  baseball  skills). 
If  the  franchise  fees  paid  by  the  new  team  owners  were  used  to  compensate  the 
current  owners  for  their  loss,  competitive  balance  could  be  enhanced  with 
neither  owners  nor  players  being  made  worse  off. 

Relocating  marginal  franchises  to  more  profitable  locations  currently 
unserved  by  MLB  would  also  leave  owners  and  players  better  off.  It  mi^t, 
howe\'er,  reduce  the  efFectiveness  of  the  relocation  threat  feared  by  communities 
with  franchises  and  reduce  the  local  public  sector  subsidies  that  franchises 
receive  through  favorable  stadium  leases  and  tax  treatment. 


n.  THE  ANITTRUST  STATUS  OF  BASEBALL 

The  Supreme  Court  in  1922  decided  that  professional  baseball  was  not 
interstate  commerce  and  hence  was  not  subject  to  Federal  antitrust  statutes. 
In  the  context  of  that  time,  it  was  not  an  unexpected  decision.  In  1948,  an 
appeals  court  found  otherwise,  but  the  case  was  settled  before  reaching  the 
Supreme  Court.  The  House  Judiciary  Committee  held  hearings  on  the  issue  in 
1951,  but  no  action  was  taken.  The  Supreme  Court  in  1953  reaffirmed  its  1922 
decision,  stating  that  Congress  had  not  seen  fit  to  reverse  it.  Further 
congressional  hearings  were  held  in  the  1950s,  but  no  bills  were  reported  out. 
The  Supreme  Court  afTirmed  the  exemption  again  in  1972,  citing  reluctance  to 
overturn  a  long-standing  ruling  under  which  the  leagues  had  operated. 

The  purpose  of  antitrust  laws  it  in  part  to  prevent  formation  of  monopolies 
and  collusive  arrangements  to  exercise  monopoly  power  against  suppliers  or 
customers.  In  addition  to  being  perceived  as  unfair  in  exercise  of  power,  profit- 
maximizing  monopolies  generally  restrict  production  of  goods  and  services  below 
amounts  that  competitive  industries  would  produce,  sell  them  at  hi^er  prices, 
and  suppress  prices  paid  to  suppliers.  In  effect,  antitrust  laws  are  designed  to 
correct  market  failures  that  allow  monopoly  power  to  be  exercised.  MLB  limits 
the  supply  of  professional  baseball  contests  and  the  demand  for  players  by 
limiting  the  number  of  teams  and  has  attempted  historically  to  exert  monopoly 
power  over  players'  salaries.  Were  it  not  for  MLB's  antitrust  exemption,  parties 
injured  by  ^e  exercise  of  such  povrer  might  obtain  treble  damages  if  they  could 
prove  unlawful  collusion  in  restrarat  of  trade  under  the  Sherman  Antitrust  Act 

Federal  labor  law,  as  defined  by  court  decisions,  also  provides  exemption 
from  antitrust  challenge  for  certain  tj'pes  of  restrictive  provisions  embodied  in 
bona-fide  collective  bargaining  agr/emt^jiits.  This  is  referred  to  as  the  "labor 
antitrust  exemption.'  After  u  lal>or  agret-ment  has  expired  and  good-faith 
collective  bargaining  has  reached  an  'impasse,"  employers  may  impose  the 
conditions  contained  in  their  last  offer  and,  if  workers  are  on  strike,  may  seek 
to  hire  workers  to  replace  them.     Federal  courts  have  reached  divergent 
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opinions,  however,  on  whether  the  labor  antitrust  exemption  covers  ter^u 
imposed  after  a  declaration  of  impasse.  In  one  case,  a  diatrict  court  found  that 
the  exemption  ends  with  the  expiration  of  a  collective-bargaining  agreement;  in 
another,  that  iT  continues  until  the  parties  have  reached  a  bargaining  impasse; 
in  a  third,  that  it  continues  so  long  as  the  emplojrer  imposes  terms  unchanged 
from  the  expired  labor  agreement  and  can  reasonably  expect  similar  terms  to  be 
contained  in  the  next  agreement.^ 

Two  courts  have  found  thai  the  nonstatutory  labor  exemption  continues 
even  after  impasse.  One  of  thes3  decisions  [I^'ational  Basketball  Association  v. 
Williams)  is  now  on  the  docket  of  the  Court  of  Appeals  of  the  Second  Circuit. 
In  both  of  these  cases,  however,  the  terms  imposed  after  impasse  existed  in  the 
previous  collective-bargaining  agreement  and  were  thus  (in  the  words  of  one 
court;  "clothed  with  union  approval."'  The  possible  existence  of  conditions 
under  which  a  labor  antitrust  i-xemption  cculd  continue  2fter  a  bargaining 
impasse  has  never  been  addressed  by  the  Supreme  Court 

Contracts  between  the  basf  hail  teen  owners  and  the  players'  association 
have  not  included  provisions  retembling  the  "salary'  cap"  that  the  owners  now 
seek  to  impose.  Were  it  not  for  the  leagues'  general  exemption  from  Federal 
antitrust  laws,  the  playsrs'  asscciation  could  mount  an  antitrust  challenge  to 
the  cap  provisions  on  the  grour.i  that  they  go  beyond  what  is  protected  by  the 
labor  antitrust  exemption.  A  pcsitive  outcome  of  such  a  challenge  could  res\ilt 
in  the  imposition  of  treble  daratges. 

To  be  justified  as  proWding  economic  benefits  to  the  public,  the  continuing 
general  exemption  of  a  cartel  su-h  as  MLB  from  Federal  antitrust  policies  must 
be  based  on  a  belief  that  this  unusual  industry'  is  subject  to  a  market  failure 
that  can  be  corrected  by  use  o:  anticompetitive  practices.  The  MLiB  owners' 
position  is  predicated  on  the  desirability  of  anticompetitive  labor  practices  (joint 
imposition  of  a  payroll  limit)  as .~  remedy  for  the  alleged  failure  of  an  unfettered 
labor  market  in  baseball  to  pro'.ide  an  optimal  degree  of  competitive  balance. 

C^neral  exemption  from  the  sanctions  of  the  antitrust  laws  has  the  effect 
of  reducing  baseball  owners'  potential  losses  &om  a  bargaining  impasse  and 
from  a  subsequent  unilateral  action.  Given  the  distribution  of  potential  benefits 
from  this  sequence  of  events,  the  antitrust  immiinity  may  be  a  substantial  factor 
in  making  this  course  of  action  appear  an  attractive  option  for  the  owners.  The 
strike  has  imposed  substantial  losses  on  all  concerned,  including  baseball  fans. 
If  no  market  failure  exists  in  fact,  or  if  options  other  than  anticompetitive  labor 
practices  are  available  to  correct  the  market  failure— options  that  themselves 


^U.3.  Cor.^cM.  House  of  RitprfisenrativM.  Coiuuiicce*  on  cha  Judiciery.  Baseball  Fans  and 
L'jnirr.unines  Prcteecion  Act  0^1994.  (A  report  together  -Aith  diuennng  x-iftws  to  accompany  H.R. 
-liiX.)   H.  R«pi.  103-671,  lOOU  Con? .  Id  Seat-.  iS. 

'ibid.,  19.  Cn.  93. 
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may  be  hampered  by  &e  antitrust  exemption — then  the  social  benefits  of  MLB's 
antitrust  exemption  may  be  questioned.' 


m.     PLAYER  SALARIES 

Information  on  the  history  of  player  salaries  and  the  process  by  which  they 
liav(  been  determined  is  necessary  background  to  an  analysis  of  the  economics 
of  the  strike. 

For  nearly  the  first  100  years  of  professional  baseball,  players  bargained 
indi'/idually  with  team  owners  under  a  set  of  rules  imposed  unilaterally  by 
agreement  among  the  owners.  The  most  significant  condition  imposed  on 
baseball  players  was  the  so-called  "reserve  clause"  in  all  players'  contracts,  which 
committed  them  indefinitely  to  the  teams  that  signed  them  and  prevented  other 
teams  from  bidding  for  their  talents  except  through  the  original  team's  owner. 
Thib  provision  gave  players  the  choice  of  accepting  what  their  employers  offered 
or  quitting  big-league  baseball  and  finding  another  occupation.  Owners  could 
trade  or  sell  players'  contracts  to  other  teams.  If  players  failed  to  perform  as 
desired  or  became  otherwise  redundant,  owners  could  terminate  those  contracts 
with  little  notice. 

Establishment  of  the  MLBPA  as  a  bargaining  agent  in  1966  began  a  process 
of  change.  Salary  arbitration,  introduced  in  1973,  and  curtailment  of  the  reserve 
clause  to  permit  limited  freedom  to  contract  with  other  teams  ("free  agency'O, 
beginning  in  1975,  were  central  features  of  union  contracts  thereafter.  Under 
the  contract  that  expired  in  1S93.  players  remained  under  the  reserve  clause  for 
their  first  six  years  in  the  major  leagues,  prohibited  from  seeking  higher  pay 
from  other  teems,  as  employees  in  other  industries  may  do.  After  the  first  two 
or  three  years  they  became  eligible  to  have  their  salaries  set  by  an  arbitrator 
who  was  empowered  to  choose  either  management's  or  the  player's  final  offer, 
based  on  the  player's  performance  statistics  and  the  pay  of  comparable  players. 
The  prospect  of  arbitration  often  led  to  negotiated  agreement.  After  six  years, 
a  player  was  free  to  bargain  and  sign  with  any  team  offering  the  best  terms. 

The  share  of  total  team  revenues  paid  in  salaries  to  players  reflected  these 
institutional  changes  in  wage  setting.'  Salaries  and  pension  benefits  as  a  share 
of  revenue  declined  gradually  from  over  60%  in  the  18708  (at  the  Boston  Red 
Stockings,  prior  to  adoption  of  the  reserve  clause  in  1879)  to  below  15%  on 


*  It  is  &rcu*<i  bjr  baMbaU  uam  ownera  and  others  th&t  eontinuacion  of  tha  antitrust  exemption 
is  necsfisary  to  praserv*  tha  minor-leacua  syctam.  Although  an  analytia  of  thia  proposition  ia 
beyond  ihit  Mop«  of  thia  paper,  ruAny  eonaiiiur  tha  arg^imant  invalid.  Saa  U.S.  Conprcaa.  Houaa 
ot  RapreMntauves.   Commirtft  on  tha  Judiciar}-,  19^4.   24>27. 

'  Da:a  from  1978  to  data  are  front:  lAiior  Laa^ie  Baseball  Clubs.  Combijied  Summary  of 
Operctioiis  and  Other  Ftnaneicl  InrbmcHon.  26  Major  Liague  Baseball  Cluba,  1991  Season  and 
oth>r  datae.  For  another  diamssiun  cf  tha  path  of  baaaboil  salariaa  ovor  time,  sao  Zimbaliat, 
.*j\dnst.  Baseball  and  Billiont:  A  Probing  Leak  inside  the  Big  Business  of  Our  National  Pastime. 
New  Yorlc-   Baaic  Books,  1992  (update  in  1994) 
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average  in  the  mid-lSSOs.  Salaries  and  pension  benefits  rose  to  28^%  of 
revenues  in  1978  and  to  42.8%  in  1984.  In  dollar  terms,  the  average  salary 
nearly  tripled  between  1976  and  1980. 

In  1966,  MLB  owners  agreed  among  themselves  to  boycott  players  who 
became  free  agents.  Offers  to  free  agenu,  which  previously  had  been  rising 
rapidly,  dried  up.  This  pattern  continued  in  1987  and  1938,  and  the  salaries  and 
contract  duration  of  free  agents  declined.  Arbitrators,  provided  for  in  the  basic 
agreement  with  the  players'  union,  found  that  the  owners  had  colluded  to 
boycott  free  agents  and  violated  their  contract  with  the  MLBPA-  The  owners 
agreed  in  1990  to  compensate  the  players  with  $280  million  in  back  pay.  Had 
they  been  subject  to  the  Federal  antitrust  laws,  they  mig^i  have  been  liable  for 
three  times  this  amount.  With  the  elimination  of  collusion,  players'  salaries  and 
pension  benefits  again  increased  as  a  share  of  revenues  from  41.1%  in  1990  to 
47.4Co  in  1D91  and,  had  the  season  not  beer,  cut  off  early  by  the  strike,  to  an 
estimated  54.9'ro  in  1994. 

The  median  baseball  player's  salary  lv.-hich  is  exceeded  by  half  of  all 
players'  salaries)  is  about  S500,UC0.  The  minimum  $109,000  sals^  stipulated 
in  the  expired  union  contract  was  received  mainly  by  players  in  their  first  major- 
league  season  (circa  30%  of  all  plnyers).  About  half  of  mi\}or-league  players  have 
between  two  and  five  years  of  service  (and  hence  are  eligible  for  salary 
arbitration)  and  receive  average  salaries  considerably  less  than  $1  million.  The 
multi-million>dollar  salaries  are  made  mainly  by  players  who  are  free  agents  or 
who  are  close  to  becoming  free  a{rent&.  In  1993,  more  than  20  players  made  more 
than  S4  million,  with  the  top  salaries  reaching  almost  S8  million.  These  sums 
pulled  the  average  pay  far  above  the  median;  in  1994,  but  for  the  strike,  average 
pay  would  have  reached  S1.2  million.  In  the  minor  leagues,  which  have  no 
players'  union,  free  agency,  or  salary  arbitration,  salaries  are  still  subject  to  the 
monopoly  power  of  a  perpetual  reserve  clau;:e.  The  percentage  of  total  revenues 
paid  in  minor  league  salaries  did  not  increase  after  1976. 

This  escalation  of  free  agents'  salaries  in  the  major  leagues  is  entirely  a 
result  of  bargaining  between  individual  players  and  the  team  owners. 
Escalation  of  the  salary  share  of  total  revenues  is  also  greatly  affected  by  the 
results  of  such  bargaining.  It  reflects  competition  among  owners  for  veteran 
players  and  is  traceable  to  the  contract  with  the  MLBPA  only  to  the  extent  that 
the  contract  allows  players,  after  six  years  of  major-league  service,  to  sell  their 
talents  in  a  free  market.  The  escalation  of  salaries  of  players  not  yet  eligible  for 
free  agency  results  from  the  series  of  collective-bargaining  agreements  that 
raised  minimum  pay  and  instituted  salary  arbitration.  These  provisions  are 
viewed  by  many  as  devices  to  maintain  some  pay  equity  for  players  still 
restricted  by  the  reserve  clause. 

This  discussion  suggests  that  high  salaries  result  from  players'  ability  as 
free  agents  to  bargain  for  compensation  approximating  their  economic  values  to 
teams  in  a  market  charscierizid  by  rapid  growth  of  total  revenue  from 
mukimiUion-doUar  media  contracts,  lucrative  luxury  "sky  boxes,"  and  sales  of 
trad««mark  paraphernalia.  In  orher  words,  salary'  growth  is  consistent  with  the 


101 

CES-a 


rise  in  revenues  being  generated  by  the  baseball  industry. '°    Players  also 
receive  substantial  additional  income  which  flows  from  their  celebritv  statxis. 


IV.     FACTS  OF  THE  LABOR  DISPUTE 

In  June  of  1994,  the  owners  of  MLB  franchises  proposed  a  'salary  cap"  that 
would  limit  total  player  salaries  to  50%  of  team  revenues  and  a  tax  on  club 
revenues  that  would  fund  increased  revenue  sharing  among  franchises.  The 
owners  point  out  ihat  players'  associations  in  professional  basketball  (in  19S4) 
and  football  (in  1994)  agreed  to  operate  under  pajrroll  limits  as  shares  of 
revenues  similar  to  that  now  being  sought  by  MLB.  Baseball  owners  also 
proposed  to  eliminate  salary  arbitration;  to  extend  free  agency  to  players  with 
four  or  five  years  of  major  league  *ixperience,  but  subject  to  a  right  of  first 
refusal  on  the  part  of  the  player's  rorrent  club;  and  to  pay  minimum  salaries 
moving  upward  £nm  $115,000  fnr  first-year  players  to  $750,000  for  fourth-year 
players. 

The  players  contend  that  no  financially  healthy  U3.  sports  league  with  an 
operating  free  agency  sjrstem  has  moved  to  a  salary  cap.  Professional  basketball 
players  agreed  to  a  cap  only  after  the  owners  opened  their  financial  records  and 
convinced  players  that  several  teems  ^vere  not  economically  viable.  The 
basketball  players  recently  have  indicated  a  determination  to  eliminate  the  cap 
in  future  negotiations.  The  start  of  the  1994-95  professional  hockey  season  was 
delayed  by  a  lockout  imposed  by  team  owners  of  th?  National  Hockey  League 
because  players  rejected  a  new  contract  that  included  both  a  similar  limit  on 
payrolls  and  a  relatively  restrictive  reserve  clause.  The  lockout  was  ended, 
however,  and  a  new  contract  signed  that  does  not  limit  payroll's  share  of 
revenues.  Finally,  professional  football  players  in  1994  accepted  a  cap  to  escape 
from  a  reser/e  clause  and  have  expressed  widespread  dissatisfaction  with  the 
operation  of  the  payroll  limit. 

Baseball  players  went  on  strike  on  August  12  in  the  eighth  stoppage  since 
the  MLBPA  became  a  bargaining  unit  in  1966.  They  cited  alack  of  progress  on 
a  new  contract,  the  refusal  of  the  owners  to  make  the  usual  substantial  payment 
into  the  players'  pension  fund  frvm  the  proceeds  of  the  All-Star  game  played  in 
July,  and  the  prospect  of  unilateral  imposition  of  terms  by  the  owners.  The 
principal  objective  of  the  MLBPA  strike  was  to  induce  the  team  owners  to 
negotiate  a  new  contract  on  rules  for  salary  setting  and  other  employment  terms 
without  a  payroll  cap  by  jeopardizing  the  lucrative  post-season  playoffs  and  the 
World  Series.  That  strategy  failed  and  the  post-season  games  were  canceled.  - 


'°  In  theory,  a  profit- mcsimisinf;  -.iwr.'i  wuuiii  d*-  anvhilia^  to  pay  mor*  to  play«rs  thaj)  ttaeh 
o.-tb's  piayin;  skill  tcid  crovd  app«a!  tvill  ad  J  u>  ;><u\)  ;*v«inues.  Howaver,  aifitakea  ara  aioda  due 
to  uncertainty  involved  in  iissesttng  pinyen '  <ikill9,  iMitavior,  and  motivation  and  to  manag«ment 
wrrors.  In  fuct,  free  acenu  often  succr«d  in  obtaining  more  than  their  Mtii&ated  economic  values, 
whilit  players  not  yet  aUcicle  for  free  axenc:  central' v  am  paid  Itaa.  See  Zimbalist,  1992  (updated 
1394),  90-94. 
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As  an  alterziative  means  of  generating;  funds  to  share  with  financially  weak 
taams,  the  players  in  September  proposed  a  flat  tax  of  about  1.5%  on  total 
revenues  of  the  16  franchises  with  the  greatest  revenues  and  on  player  pav-rcll£ 
of  the  16  tiixas  with  the  largest  payrolls.  In  early  October  President  Qinton 
aiked  former  Secretary  of  Labor  ^lliam  Usery  to  mediate  between  the  sides, 
a. "id  Usery  began  meetings  with  this  objective  on  October  14. 

In  November  the  owners  suggested  subscituting  a  heavy  tax  on  player 
payrolls  above  a  certain  level  in  place  of  an  absolute  cap.  The  tax  rate  on  a 
t.iam's  total  payroll  would  increase  by  1%  for  every  increment  of  $500,000  by 
which  the  payroll  exceeded  112%  of  the  average  team  payroll  under  the  cap. 
Beyond  a  payroll  S5  million  above  112*^,  the  tax  rate  on  total  payroll  would 
increase  by  1%  with  each  increment  of  5250,000.  This  formula  results  in  very 
hsavy  taxes  on  payrolls  above  the  cap.  For  example,  suppose  average  team 
s:ilar>'  is  S33  million.  Consider  a  team  currently  S9  million  above  the  average 
pi>ToU  chat  hires  a  player  for  S2  milUon.  The  tax  on  this  player's  $3-million 
sidary  would  be  $5.4  million  or  l^iO  percent  of  the  salary,  and  would  present  a 
ir^jor  obstacle  to  marginal  hiring  by  i  eams  above  the  cap. 

The  players  responded  with  several  additional  tax  proposals  to  fund  a 
revenue  sharing  prograr:-  The  parties  remained  deadlocked;  the  owners 
d-?ciared  a  bargaining  imp'isse  on  December  23  and  imposed  their  salary  cap  and 
revenue  sharing  terms. 

It  is  useful  to  summxirize  the  financial  consequences  of  these  tenns.  The 
salary  cap/revenue  sharinj,'  proporal  if  fully  phased  in  for  an  uninterrupted  1994 
season  would  have  redu<:ed  player  salaries  and  pension  benefits  by  eleven 
percent  of  total  revenue.  This  occurs  for  two  reasons.  First,  the  total  revenue 
base  to  be  shared  exclude?  about  §34  million  of  licensing  revenue,  which  was 
included  in  tile  base  upon  which  the  1994  player  share  of  55  percent  was 
calculated.  Second,  a  variety  of  player-related  expenses  totalling  about  $68 
million  in  1994  that  previously  were  not  counted  as  player  compensation  are 
now  to  be  counted.'^  Based  upon  1994  total  revenue  projections  of  $1.78 
billion,  had  the  salary  cap  been  fully  phased  in  for  an  uninterrupted  1994 
season,  it  would  have  reduced  player  salaries  and  pension  benefits  by  $198 
million. 

The  revenue  sharing  plan  includes  two  elements:  a  tax  on  the  local 
revenues  (excluding  national  broadcast  and  licensing  revenue)  of  those 
franchises  that  do  not  receive  pa3nnenta  from  the  plan;  and  a  distribution  of 
these  tax  revenues  based  upon  the  degree  to  which  a  club's  revenue  falls  below 


*'  Th^e  inciuda  such  i:ai;u  a«.  :a-«eB^on  travel  allowances;  apring  traixun;  allowanetc; 
na>ToU.  unetnployn\ent,  and  socui  iucunty  taxM;  aaL^-m^  and  cravvUnf  expens«A;  post-s««son  pay; 
-".no  piayer  Kedical  co«u  not  covered  by  chair  otn>>rit  plan.  The  estimates  of  1994  licensing 
revenue  und  player-relaud  expanses  v.-«re  provideci  by  MLB  to  the  MLBPA  duriiic  bargaining. 
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■minimxun  club  revenue."'^  This  plan  woxild  have  raised  $58  million  had  it 
been  in  effect  in  1994.  Hcmever,  $20  million  of  that  amount  replaces  previous 
revenue  sharing  financed  by  gate  receipts  and  pay/cable  tele-.-isirn  rrvenuT. 

To  summarize,  the  combined  financial  effect  of  the  revenue  sharing  plan 
and  the  salary  cap  imposed  by  the  owners  had  it  been  fully  phased  in  for  an 
uninterrupted  1994  season  would  have  been  to  reduce  player  compensation  by 
$198  million  and  to  coniribuie  an  e:ctra  S38  million  to  small-revenue  teams. 
Much  of  the  remaining  $160  million  presumably  would  accrue  to  the  large> 
revenue  teams. 

Many  observers  expect  the  struggle  to  continue  into  spring  training,  with 
;he  possible  introduction  of  replacement  players  at  that  time.  On  December  27, 
the  players  filed  an  unfair  labor  practice  charge  before  the  National  Labor 
Relations  Board  (NLRB)  that  claims  the  owners  have  not  bargained  in  good 
faith.  The  union  asked  that  the  NTiRB  seek  an  injunction  from  a  Federal 
district  court  that  would  keep  the  salarj'  cap  from  being  implemented.  Also  on 
December  27,  the  owners  filed  an  uniair  labor  practice  charge  before  the  NLRB 
that  claims  the  players  have  Cailad  to  bargain  in  good  faith,  specifically  that  the 
MLBPA  refused  to  negotiate  players'  wages  collectively  and  insisted  on 
individual  negotiations  between  player  and  team.  The  MLBPA  is  expected  to 
file  a  lawsuit  challenging  MLB's  exemption  from  the  Nation's  antitrust  laws. 

In  the  closing  days  cf  the  103rd  Congress,  several  efforts  were  made  to  limit 
or  reverse  the  leagues'  antitrust  exemption  or,  alternatively,  to  force  the  parties 
by  law  into  binding  arbitration.  Similar  bills  were  introduced  on  the  first  day 
of  the  new  lC4th  Congress.  Senator  Daniel  P.  Moynihan  introduced  a  bill  (S. 
15)  that  would  reverse  the  Supreme  Court's  decision  altogether.  Senator  Orrin 
Hatch,  chain lan  of  the  Judiciary  Committee,  is  reported  to  be  considering 
sponsoring  a  bill  removing  general  exemption  fh)m  antitrust  laws  where 
unilateral  imposition  of  emplo>-ment  conditions  is  concerned."  Representative 
John  Conyers,  raxiking  minority  Member  of  the  House  Judiciary  Committee,  has 
introduced  a  similar  bill,  H.R.  45.  Representative  Michael  Bilirakis  has 
introduced  H  JL  106  to  end  baseball's  general  antitrust  exemption  and  HJR.  105 
to  exclude  baseball  from  the  provisions  of  the  Sports  Broadcasting  Act  of  1961. 
Representative  Pat  Williams  has  reintroduced  his  bill,  H.R.  397,  to  require 
binding  arbitration  if  the  parties  reach  no  resolution  by  a  certain  date. 


V.     PLAYER  HESTHiCTlONS  AND  COMPETITIVE  BALANCE 

Both  parties  agree  that,  at  least  in  the  short  run,  player  pay  restrictions 
transfer  part  of  the  remuneration  otherwise  received  by  players  to  the  income 


'-  The  alan  is  daicnixd  in:  Mixr  Loap-J*  Hasrhall  Club«.  Th«  Revenue  Redisiribudon  Plan, 
cihisit  A,  10  p.   h  WM  pro^-.d«d  by  MLB  to  the  ML3PA  during  bargaonin^ 

''  Chaai,  Murray.  IjiwnuJcorj  Pursue  "Contract  with  Baseball  Fan*.*  Tht  I^ew  York  Timet, 
Janiuiry  5,  1095,  B13. 
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received  by  owners.  The  owners  suggeBt  that  players  will  be  compensated  in  the 
longer  term  by  the  boost  that  greater  competitive  balance  would  give  to  total 
revenue,  and  that  players'  salaries  would  rise  in  total  dollars  even  though  the 
players'  share  oLtotal  revenues  would  decline.  (Owners'  income  would  benefit 
both  from  the  altered  shares  and  £rom  ai^  faster  growth  in  revenues.) 

Thus  the  validity  of  the  relationship  between  player  pay  restrictions  and 
competitive  balance  is  central  in  evaluating  the  social  benefits  from  MLB's 
antitrust  exemption  and  the  relative  merits  of  the  owners'  and  players' 
positiona.  First  we  examine  the  theory  that  poaits  such  a  relationship.  Then 
empirical  evidence  is  examinad — both  the  direct  evidence  of  competitive 
performance  before  and  after  the  advent  of  free  agenqr  in  1976,  and  the  indirect 
evidence  of  the  past  and  current  financial  health  of  MLS  franchises,  insofar  as 
it  can  be  discerned. 


A.     Theoretical  Arguments 

What  is  wrong  with  market-determined  salaries  consistent  with  the 
revenues  that  employees  earn  for  their  employers,  a  result  which  existing 
procedures  appear  to  approximate?  The  basic  problem  is  that  players  can  earn 
more  revenue  for  large-revenue  teams  than  for  small-revsnue  teams,  and 
therefore  large^revenue  t.fnnm  can  afford  to  pay  more.  In  the  absence  of 
restrictions,  the  large-revenue  ♦•*«*"«  can  hire  the  better  players  and  tip  the 
competitive  balance.  If  this  goes  too  Csr,  the  result  will  be  flagging  profits  for 
small-revenue  teams,  either  becatiae  they  do  not  compete  successfully  for  top- 
quality  players  and  their  attendance  declines,  or  because  they  try  to  compete  for 
top-quail^  players  and  their  costs  outstrip  their  revenues. 

One  time-honored  view  is  that  player  restrictions  do  not  affect  the 
allocation  of  players  among  teama.  Without  restrictions  on  player  mobility,  a 
top  player  will  usvially  sell  his  services  to  the  bluest  biddier  (presumably  a 
large-revenue  team).  With  restrictions  on  mobility,  it  is  the  team  owner,  not  the 
player,  who  is  able  to  sell  the  player's  services.  Since  the  value  of  the  player  to 
a  small-revenue  team  is  less  than  his  value  to  a  large-revenue  team,  the  owner 
of  the  small-revenue  team  who  holds  this  player's  contract  and  wishes  to 
maximize  his  wealth  would  sell  the  contract  to  a  large-revenue  team.  Under  this 
line  of  reasoning,  player  restrictions  affect  who  gets  the  income  produced  by  the 
player  (giving  more  to  the  original  owner),  but  have  no  effect  on  the  allocation 
of  players  among  teams.  Thus  restrictions  on  player  mobility  or  a  lack  thereof 
would  have  no  effect  on  competitive  balance  or  fan  satisfaction.^^ 

Other  analysts  contend  that  it  is  too  simplistic  to  say  there  would  be  'no 
efCciency  eiliects'  of  player  restrictiona.  They  say  this  ignores  other  infiuences 
of  restrictions  on  owners'  and  fans'  behavior.  One  argument  is  that  investments 
by  one  team  that  improve  its  quallQr  relative  to  others  impose  costs  on  the  other 


''  Rottaabare.  Siaaon.   Th*  B—eball  Pitymn'  Labor  Markat.  Journal  efPoUtieal  Economy, 
Ju&a,  1966.  242.66. 
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teams  that  are  not  taken  into  aecoiint  by  the  first  team.  This  dynamic  (the 
external  costs  of  investments  in  team  quality)  sets  up  incentives  to  invest  more 
than  the  social  optimum  in  players.^  Restrictions  on  pliers'  mobility, 
whether  in  the  fierm  of  arescrve  clause  or  a  salary  cap,  limit  the  ability  of  large- 
revenue  teams  to  overinvest 

A  second  argument  suggests  that  excessive  movement  of  players  among 
teams  causes  fans  to  become  skeptical  about  pl^rer  loyalty,  team  spirit,  and, 
ultimately,  about  efiDart  to  win.  This  can  threaten  their  fiaith  in  "contest 
legitimacy.*  According  to  this  argument,  restrictiona  on  movement  wotdd 
ffphancf  fan  loyalty,  revenues,  investment  in  teams,  and  competitive  balance. 
A  third  argument  suggests  that  restrictions  increass  investment  and  competitive 
balance  by  iJTnfHng  the  ability  to  move  of  players  around  whom  owners  build 
other  parts  of  their  teams.  Such  departures  disrupt  team  biiilding  and  reduce 
owners'  ability  to  capture  profits  £rom  their  investments  in  players  and  player 
development.'' 

Implied  by  these  arguments  is  that  the  revenue  generated  by  MLB  is  hi^er 
with  significant  player  restrictions  than  without,  and  that  all  factors  of 
production  Gabor  and  capital)  will  earn  hi^er  returns  with  restrictions.  In 
other  words,  a  market  failure  exists  in  baseball  that  can  be  corrected  by  player 
restrictions.  "■  ■■        . 


B.     Empirical  Evidence 

As  explained  above,  salary  arbitration  for  players  with  two  or  three  years 
of  m^or  league  experience  was  introduced  in  1973,  and  the  reserve  clause  was 
relaxed  in  1976  for  players  with  six  years  of  major  league  experience.  Thus 
ample  time  has  passed  since  relaxation  of  player  restrictions  for  such  changes 
to  have  adversely  affected  the  ineqtiality  of  financial  resources  among  franchises 
and  the  competitive  balanne. 


1.     Direct  Evidfince  on  Competitive  Balance 

The  fact  that  players'  salaries  since  the  advent  of  free  agency  appear  to 
have  moved  toward  market^ietermined  levels  consistent  with  their  contributions 
;to  team  revenues  does  not  contradict  the  proposition  that  a  top  player's  value 
is  greater  in  a  large-revenue  market  than  in  a  small-revenue  market  (assuming 
restrictions  on  franchise  relocation).'^  Indeed  some  analyses  of  movements  of 
&ee  agents  amon;  teams  since  1976  confirm  that  the  best  players  have 


>«  Cutcs.  1974, 106. 

^'  Daly.  1992,  U-28. 

^^or  ft  oora  camplcu  ditaiMJon  af  thii  iaua,  m*  SeuUy,  G«r«id  W.,  Tht  Butinnt  of  Major 
L«ofue  BattbaU.  ChiafD:  Th*  Unawtaiqr  of  Chick{D  PrcM,  1989.  7&.79. 
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gravitated  toward  larger-revenue  tA«Tn*t  implying  some  reduction  in  competitive 
balance." 

Furthermore,  the  Bottehberg  thesis  that  pl^rer  restrictiona  do  not  alter  the 
allocation  of  players  among  teams  depends  for  its  validly  on  the  owners' 
freedom  to  sell  players'  contracts  for  cash.  MTiB,  however,  now  discourages  such 
8ale4,  particularly  when  top-quality  players  are  involved.*' 

If  restrictions  on  player  pay  and  mobility  do  not  make  for  more  prosperous 
leagues  but  only  transfer  money  from  players  to  owners,  than  the  existence  of 
the  reserve  daiose  from  the  1880a  throuf^  the  1960s  should  have  posed  strong 
incentives  to  establish  new  leagues  with  fewer  restrictions  and  less  monopoly 
profit  going  to  owners.  Both  players  and  the  alternate  owners  could  have 
benefitted.  Yet  no  such  leagues  were  formed.  An  important  reason  for  this, 
however,  was  MLB's  determination  to  undermine  such  efforts,  as  in  the  cases 
of  the  Federal  Baseball  League,  the  demise  of  which  led  to  the  1922  Supreme 
Court  ruling  exempting  MLB  from  Federal  antitrust  laws;  the  Mexican  League, 
whose  demise  MLB  hastened  by  blacklisting  all  18  major  league  players 
defecting  to  that  league;  and  the  Continental  League,  ^ti^iich  was  partially 
absorbed  by  MLB  in  1960." 

On  the  other  hand,  the  tendenqr  Cor  free  agents  to  move  to  large-revenue 
teams  does  not  seem  to  have  affected  con^etitiva  balance  as  revealed  by  the 
dispersion  of  win-loss  statistics  of  the  teams  (the  most  reliable  indicator  of 
competitive  balance).  Scully  calculates  that  the  standard  deviation  (dispersion) 
of  winning  percentages  among  teams  in  the  American  League  CAD  was  .073  for 
the  period  1961  to  1976,  before  fr«e  agency,  and  was  virtually  unchanged  at  .074 
for  the  period  1977  to  1967.  The  increase  is  not  statistically  significant.  The 
same  measure  of  imbalance  declined  in  the  National  League  (NL)  from  .081  for 
the  period  1962  to  1976,  to  .068  for  the  period  1977  to  1987,  a  statistically 
significant  drop.  He  concludes  If  free  agency  has  had  any  effect  at  all  it  has 
been  a  positive  one  ...  competition  on  the  playing  field  was  keener  during  1977- 
87  than  during  1962-76."*^ 

Baseball's  Economic  Study  Committee,  established  by  the  collective 
bargaining  agreement  of  1990  to  evaluate  the  economic  condition  of  baseball. 


l*Daly,  1992,  2S-3&. 

"Ibid. 

^  For  furthar  dauil.  m*  Zimhaliit.  1992.  6-17;  and  U3.  rnniiT— ■  Houa*  of  BapraMntmtivM. 
Committa*  oa  the  Judieiai^r.   1994,  &>!£. 

'^  Scully,  9d-87.  Scully  balievM  th*  otaxidard  deviation  of  wmxung  parcentaga*  in  tha 
Amarinn  Laafua  einoa  frea  agan^  is  biaaad  upwani  dua  to  tha  addition  of  tha  Toronta  and 
Saattla  franebisaa  in  1S77.  Haw  franehisaa  requira  quita  a  fa«r  yaan  to  aacuma  thair  noraal  or 
equilibrium  winning  pareantagea.  and  thus  are  upraaantad  in  hia  falnilationa  with  low  aarim  atae 
of  wianing  pareaatage. 
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examined  gimilar  data  through  1990,  stibdivided  into  seven-year  time  perioda, 
and  concluded: 

The  bottom  line  here  is  that  ...  competitive  balance  in  major  league 
baseball  seems  to  have  improved  over  time.  The  range  between 
winning  and  lowing  dubs  has  declined  over  time  in  the  AL,  remained 
stable  in  the  NL.  In  both  leagues  more  teams  have  won  peimants  and 
divisions,  and  pennant  races  have  involved  more  dubs  ...  [0]n  field 
disparities  due  to  market  or  resource  size  ha'^^  been  small  ever  since 
1961,  never  smaller  than  in  1991-92,  and  smaller  than  in  professional 
sports  with  less  dubwide  variance  in  their  revenues.^ 

In  gimmiaxy,  the  evidence  provides  support  for  the  argument  that  hi^- 
quality  pla3rers  with  free  agency  tend  to  move  toward  large-revenue  teaa£  and 
that  restrictions  on  the  latters'  freedom  to  hire  them  could  slow  this  movement. 
But  there  is  no  evidence  that  competitive  imbalances  have  widened  since  free 
agency  was  introduced.  On  the  contrary,  they  may  have  narrowed.  So  the 
picture  is  ambiguous,  but  there  is  littie  evidence  that  free  agency  and  market- 
determined  wages  for  veteran  players  are  responsible  for  a  market  failure  in  the 
industxy. 


2.     Owners' Profits  and  Franchise  Values 

The  number  of  franchises  in  baseball's  m^or  leagues,  althou^  limited  by 
the  leagues,  was  increased  in  the  1960s  from  16  to  24  and  then  to  26  in  1977 
and  26  in  1993.  A  franchise  gives  its  owner  a  virtual  geographic  monopoly  to 
market  local  viewing  ri^ts,  induding  those  via  broadcast  and  cable  television, 
as  well  as  other  commercially  valuable  but  not  geographically  exdvtsive  properQr 
rights.  The  values  of  these  franchises  are  due  in  part  to  restriction  of  their 
number  by  the  owners  themselves. 

If  the  player  restrictions  in  place  since  1976  are  suboptimal  and  impair 
competitive  balance,  the  effects  should  appear  in  franchise  values  and  perhaps 
in  profits.  In  fact,  the  owners  claim  that  many  teams  now  are  fiadng  losses  due 
to  falling  media  income  and  to  soaring  player  salaries  due  to  relaxed  -plsyer 
restrictions. 

This  daim  is  difficiilt  to  evaluate.  This  section  first  discusses  data  on  the 
demand  for  franchises  and  the  selling  prices  of  franchises,  which  are  matters  of 
public  record.  It  then  examines  inlbzmation  provided  by  MLB  on  the  current 
financial  condition  of  franchises. 

•  The  Baltimore  Orioles,  a  profitable  team,  were  sold  for  $12  million  in 
1979,  $70  million  in  1989,  and  again  for  $173  million  in  1993  (with  the 
benefit  of  a  new  stadium  complex  financed  by  Maryland  taxpayers). 


^  "Uain  Laaffu*  B  4— ball  TV«n^»ni-  Study  Cnmmittm    Staff  Report.  DMuabv  1992,  29-^. 
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•  The  Seattle  Mariners,  long  a  financially  weak  team,  were  sold  in  1981  £ar 
$13  million  and  again  in  1988  for  $89^  million  ($77^  million  changed 
hands,  mth  the  buyer  a«»giiTP'"g  responfiihility  for  $12  million  in 
liabilities).  In  1992,  it  was  sold  again  for  $106  miUion  to  a  group  of  local 
businesses  that  ofEiered  to  invest  an  additional  $19  million  in  the  team. 

•  The  Texas  Rangers,  also  a  weak  team,  were  sold  for  $10.5  million  in  1974 
and  for  $79  million  in  1989. 

•  Two  partnerships  paid  $95  million  each  in  1992  for  new  franchises  in 
MipTTii  ar^j  Denver.  They  mi^xt  have  paid  more  had  entzy  been 
auctioned  to  the  highest  bidder,  tan  other  applicants  ready  to  p^  that 
much  were  rejected. 

•  The  San  Francisco  Giants  were  sold  in  1992  for  $100  million;  MLB 
rejected  a  $115  million  ofTer  that  entailed  a  move  to  Tampa  Bay/St. 
Petersburg. 

•  Several  partnerships  are  now  bidding  shout  $125  million  each  for 
expansion  franchises  that  may  be  granted  in  the  later  1990s. 

•  The  Pittsburgh  Pirates,  cited  by  MLB  as  a  franchise  in  finanrial  danger, 
have  had  four  prospective  buyers  competing  to  purchase  the  franchise 
with  the  intent  of  continuing  operations  in  Pittsburgh.  This  franchise 
is  reported  to  have  been  sold,  but  the  sale  price  is  not  yet  known. 

•  The  San  Diego  franchise  is  reported  to  have  been  sold,  but  the  sale  price 
is  not  yet  known. 

Enterprises  that  are  expected  to  lose  money  consistently  in  the  future  have 
no  value  and  cannot  be  sold,  certainly  not  at  high  and  rising  prices.  In  contrast, 
enterprises  expected  to  earn  future  profits,  even  if  losing  money  temporarily  due 
to  adverse  circumstances  or  poor  management,  can  be  sold  and  may  even  bring 
rising  prices.  A  profit-motivated  buyer  woxild  not  pay  more  for  a  baseball 
franchise  than  the  value  of  projected  fiiture  returns,  net  of  costs  and  taxes, 
discounted  for  the  delay  in  acenial  of  such  returns  (that  is,  the  present  value  of 
all  future  net  returns  to  his  investment).  This  information  suggests  that  would- 
be  owners  have  not  considered  escalating  player  salaries  a  threat  to  franchise 
profitability. 

It  is  more  difficult  to  evaluate  owners'  fl^'TiT  of  cxirrent  losses  (which  may 
or  may  not  be  reflected  in  fiiture  declines  in  franchise  values).  Franchise 
revenues  grew  by  nearly  12%  per  year  from  1970  to  1991,  a  6.3%  <»"""«»>  growth 
rate  after  adjustment  to  elizninate  inflation.  Increases,  however,  were  not 
equally  distributed  among  all  franchises.  Owners  claim  that  the  teams  in 
aggregate  lost  money  in  the  early  1980a  and  made  profits  in  the  late  1980s  and 
early  19906  due  to  soaring  royalties  tram  broadcast  and  cable  television  rights. 
(Profitability  also  was  enhanced  from  1986  throu^  1986  by  collusion  to 
suppress  players'  salaries.)    They  state  that  maz^  teams  are  now  or  will  be 
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experiencjpg  losses  dus  to  fjsllmg  media  inrome  asd  soaring  player  salaries 
caused  by  relaxation  of  player  restrictions  since  the  mid-19708. 

Economists  point  to  various  ways  in  which  baseball  owners,  usiially 
organized  as  sole  proprietorships  or  partnerships  that  are  not  required  to  issue 
public  fjTianriwl  reports,  mi^t  hide  proixts  and  overstate  losses.  One  way  would 
be  to  transfer  profits  earned  by  a  baseball  team  to  a  media  company,  stadixim 
operation,  or  other  business  under  the  same  ownership  by  manipulating  prices 
charged  by  one  operation  to  the  other  (related-party  transactions).  Disguising 
owners'  profits  as  salaries  and  padding  other  administrative  salaries  and 
expenses  may  occur.  In  addition^  half  of  the  franchise  purchase  price  may  be 
deducted  from  taxable  profits  in  the  first  five  years  of  ownership  as  depreciation 
of  player  contracts. 

These  procedures  are  legal,  but  they  serve  to  understate  economic  profit 
and  obscure  the  finpwrial  health  of  baseball  franchises.  The  Economic  Scudy 
Committee  adjusted  MLB  finnnrial  data  covering  the  1978-1991  period  for  these 
and  a  few  other  accounting  problexos.  The  staff  of  the  committee  found  that "... 
operating  income  of  baseball  clubs  indicates  that  up  to  10  clubs  normally  do  not 
earn  operating  income  .~  even  with  adjustments  there  still  seem  to  be  about  7 
dubs  that  do  not  earn  operating  income  on  average.*^ 

The  independent  members  of  the  committee  commented  on  the  apparent 
inconsistency  between  the  financial  weakness  implied  by  recent  years'  data  on 
operating  income  and  the  robust  market  for  franchises  characterized  by  excess 
demand  and  haing  prices. 

Nevertheless,  the  Committee  was  told  by  the  clubs  that  there  is  no 
evidence  that  oirrent  franchises  will  go  out  of  existence.  As  noted, 
substantial  prices  continue  to  be  paid,  even  for  franchises  exmsidered 
troubled.  The  owners  claim  that  the  number  of  potential  bidders  for  . 
old  or  new  franchises  at  established  prices  is  rffminia^i^T^g  "Xibe  recent 
sale  of  the  Seattle  club  and  the  competition  for  the  San  Francisco  .  • 
fitmchise — all  involving  dubs  claimed  to  be  troubled — make  it  evident  \ 
that,  for  whatever  reason,  baseball  franchises  are  still  considered 
valuable  property.  Tlie  committee  has  seen  no  evidence  that  baseball 
cannot  support  the  prospective  28  franchises.^ 

The  staff  report  speculates  on  potential  reasons  for  why "...  baseball  asset 
values  in  general  give  better  reports  of  the  finpfipiwl  health  of  baseball  dubs 
than  do  the  income  statements  of  the  dubs.*  Operating  income  may  be 
understated,  even  after  adjustments  hxe  made  to  place  all  dubs'  data  on  a 
common  economic  basis.  Sales  of  financially  troubled  dubs  may  be  influenced 
by  purchasers'   dvic  pride,  or  reflect  what  the  dubs  are  worth  in  some 


^  Mj^  L«agu*  Butbell  Ffononuc  Stadj  ComsaitXM.  Staff AttalyaU.  Dcoamber  1982, 13-14. 

>*  M.j«»  T.— j>n^  y,..*^^]  f^r^m^im  Kr^Ay  CjoKT^nm^   RtpoTt  of Indtpotdcnt  Ufftbtn  of  thM 
Eeonomie  Study  Cemmittm.  DT«mh»r  3,  199S.  10. 
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alterzutive  location.  Purchaaara  may  be  motivatad  by  lova  of  tha  gama,  the 
prestige  of  ownership,  or  the  benefits  baseball  ownership  siay  provide  to  their 
other  businesses.  Purchasers  of  losing  teams  may  be  optimists  who  saa 
themselves  "turning  around"  a  losing  franchise.  Alternatively,  MT.B  may  ba  in 
the  midst  of  a  speculative  bubble  that  overstates  asset  values.^  This  latter 
possibility  seems  unlikely.  Franchise  values  have  continued  to  rise  in  spite  of 
recessions  which  would  be  expected  to  burst  a  bubble  (and  which  did  generally 
reduce  the  value  of  other  types  of  assets)  and  in  spite  of  the  downward  pressures 
exerted  by  incumbent  owners'  almost  continual  predictions  of  impending 
financial  rriin  for  the  industry. 

Economist  Roger  Noll  examined  1992  and  1993  accounting  data  on  dub 
finances  and  1994  forecasts  of  outcomes  Cor  the  ML£PA.  He  made  a4iu6tment8 
to  the  data  in  some  respects  similar  to  those  made  by  the  Economic  Study 
Committee.  The  major  differences  sre  Noll's  adjxistments  to  "general  and 
administrative  expenses'  that  were  not  made  by  the  Committee  and  his  lack  of 
detailed  information  about  related-party  transactions.  His  analysis  suggests 
that,  unlike  the  late  1960s  and  the  first  few  years  of  the  1990s,  all  teams  now 
are  profitable  in  their  current  locations  or  could  be  with  good  management,  a 
reasonably  good  stadium,  and  a  realistic  stadiiim  lease.' 

One's  ability  to  investigate  the  validity  of  an  individual  club's  loss  claim  is 
seriously  limited  by  MLB's  unwillingness  to  make  individual  clubs'  accounts 
public  Zimbalist,  however,  has  gathered  data  firom  a  variety  of  sources  to 
evaluate  the  contention  that  the  San  Oiego  fraiuhise  was  financially  weak  in 
1993."  This  case  is  provocative  because  the  club's  owner  in  1993  asserted  that 
recent  trading  of  several  hi^-prieed  star  players  was  dictated  by  fin«'"'''«^  woes. 

Zimbalist  combines  data  on  San  Diego's  share  of  receipts  from  MLB's 
shared  revenues  (primarily  from  national  television  ri^ts  and  product  royalties) 
with  estimates  of  gate/stadium  revenue  and  local  broadcast  revenue  to  estimate 
total  1993  revenue  of  $65.35  million.  He  estimates  a  generous  $32  million  for 
1993  player  salaries  and  S20  million  for  nonpayroll  expenses  ($8  million  mora 
than  reported  for  the  Cincinnati  franchise),  for  a  total  cost  of  $52  million. 


tt  MLS  Frf^pomir  Study  Committ**.  Staff  R^on.  15.  Th»  nport  alao  oomMnsB  opcnosg 
ineoma  and  uk  data  to  Mcunaea  raal  rataa  of  retuis.  Tbaae  eatiiaaxaa  do  not  dariiy  tha  fiTiiinrial 
pietun.  "Hw  only  farmal  Ratement  that  can  ba  made  ia  that  the  averaga  real  nxe  of  ratuxn 
from  owsinc  baseball  eiuba  hac  been  modarate,  with  aome  chaaoa  of  very  large  recutaa  and  aora* 
chance  of  negative  or  very  low  retuzna.'  IS. 

'Noll.  ISM.  MLB  haa criticized  the  NoH report.  See  Idaicv League  Baeebell  Ouhe.  JZcapenae 
Prtpond  by  Major  League  BasebaU  to  Roger  Noll  AnalytiM.  Undated.  "Diia  respenae  identtflea 
thoee  parte  of  NoU'a  analyaia  it  beUevaa  to  be  iaoorrect,  but  generally  doee  not  provide  the 
empirical  information  to  document  the  alleged  inaceuraciaa.  Others  have  made  adjuatments 
aimilar  to  Noll'a  when  evaluating  the  profitability  of  ML2.  See  Smbaliot,  1992  (updated  1994), 

n  sabalist,  1992  (updated  1994).  214-16. 
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Henca  cooMrvative  estimates  of  San  Diego's  net  profit  could  exceed  $13  million. 
In  Zimbaiist's  words,  It  is  bard,  than,  not  to  be  skeptical  about  [the  owner's] 
motives  and  biisineas  wisdom.' 


C.     Sununary 

A  theoretical  case  can  be  made  that  relaxed  restrictions  on  player  mobili^ 
cause  baseball  to  suffer  from  a  less-than-optimal  competitive  balance,  that  is, 
that  a  market  failure  exists.  On  this  the  empirical  evidence  is  weak 
competitive  balance  measured  by  the  dispersion  of  teams'  winning  percentages 
actually  has  improved  since  pls^  restrictions  were  relaxed  in  1976;  although 
some  small>revenue  teams'  operating  income  suggests  potential  firmnrm 
problems,  this  is  not  reflected  in  thebr  franchise  values,  and  it  is  suspected  f^at 
these  teams  could  be  healthy  if  well  managed  and/or  allowed  to  move  to  their 
best  locations.  Thus,  npither  the  direct  evidence  on  player  restrictions  and 
competitive  balance  nor  indirect  evidence  on  franchise  vmlues  and  profits  aeema 
to  make  a  ease  for  the  eTliit<tnpe  of  a  market  failure  that  can  be  remedied  by 
restrictions  on  players'  mobility  and  pay. 

VL     POTENTIAL  SOLUTIONS  TO 
THE  ALLEGED  MARKET  FAILUBE 

It  is  possible  that  the  available  evidence  does  not  adequately  illuminate  the 
problem.  The  "playing  field"  may  tih  for  several  reasons  not  dealt  with  in  the 
preceding  discussion.  Certain  owners  have  deeper  pockets  than  others,  either 
because  the  team  is  yielding  unexpected  returns  not  built  into  the  acquisition 
price,  or  from  other  sources  of  inmraB  or  wealth.  Some  wealthy  owners  may 
simply  have  greater  zest  for  risk  taking  and  greater  zeal  to  win,  and  therefore 
may  be  willing  to  spend  more  on  players  than  are  other  owners."  Finally,  the 
fact  that  franchise  values — and  hence  presumably  profhs— havcsoared  in  the 
past  does  not  guarantee  that  they  will  do  so  in  the  future.  :'•  [ 

Indeed,  the  sharp  tumanmnd  in  royalties  fnm  national  media  contracts  in 
1994  may  have  set  profits  back  abruptly  and  confitjnted  some  financially  weaker 
teams  with  the  prospect  of  genuine  losses  this  year,  even  before  the  strike. 
Revenues  from  national  media  contracts,  unlike  those  from  local  coverage,  are 
shared  equally  among  the  dubs;  it  is  estimated  that  the  shares  would  have 
declined  from  $15  million  per  team  in  1993  to  about  $7  million  in  1994." 


*  S—  NoD.  199*.  appmn&x  H  fiar  a«  mt»P— t^pHi-«,^.«^«Ti  «rf tha  «TniH"t  '^Tn-orimttid*  n*^" 
dtaa  *prafit-«rUatad*  ownan  haw  oa  eo^padtiv*  ^u~«^ 

"  Tilt  M&mau  eomm  from:  Struo^  ^  Pow,  Mas»r  Evol'vca  into  Major  Lm^ua  Diaaatar. 
7h*  Waatdngten  Pott,  Saptexnbw  18, 19M,  D6.  ZimhnUw,  1992  (updaMd  1994).  213.20,  cuegMti 
that  tha  raHiirtion  in  narinnal  taUviaon  nrmnam  ia  impoaaibla  to  — t-iynnT^  ,,ith  rf^nfi/j^ri'-^  axid 
^f  ba  nallar.  Saa  NoO.  1994.  af^eodac  I,  for  an  aiulyns  that  au«geata  that  thasa  rwiucad 
ravenijaa  ara  a  (h£>rt.tcnn  raault  of  poor  biiaiaaaa  '^^^■'""t  rathar  than  a  lan^-tcRa  '•><""g»  in 
&fl3'*  broadcast  reretiua  poteatiaL 
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Unlaas  aSatt  by  revenuss  from  otbtr  sourcas,  such  a>  local  broadcast  ri^bta, 
cable,  or  pay-per-view  coverage,  tbii  daeliaa  in  revenues  will  reqviire  many  teams 
to  damp  dowQjin  esqtenseSf  inr.hiding  adxainistrative  and  operating  costs  and 
players'  milflries.  It  will  bit  tbe  small-revenue  teams  barder,  because  tbey  derive 
larger  fractions  of  tbeir  total  revenues  from  shared  sources,  of  which  broadcast 
rpyaitiea  are  tbe  largest  component. 

Thus  it  is  possible  that  the  evidence  available  to  date  is  not  adequate  to 
pick  up  indications  of  market  fiailure  that  may  occur  in  tbe  near  fixture.  It  is 
useful,  therefore,  to  analyze  actions  that  mi^t  be  taken  to  reduce  inequality  of 
finanriftl  resources  and  its  potential  impact  on  competitive  balanre  Although 
the  owners  claim  this  inequality  (market  failure)  is  attributable  primarily  to 
easing  of  player  restrictions,  many  potential  solutions  are  available  that  do  not 
involve  a  return  to  more  restrictions  on  players'  salariea. 


A.     Relax  Bestrietions  on  Relocation  of  Franchises 

One  obvioiu  solution  is  to  allow  financially  strapped  fii^ncbises  to  relocate 
to  areas  not  currentiy  served  by  MLB  where  expected  profits  would  be  greater. 
The  owners'  rules  that  prohibit  relocation  of  franchises  without  league  consent 
are  the  primary  impediment  to  this  option.  Obviotisly  the  Cans  and  public 
ofilcials  in  cities  losing  teams  would  be  unhappy,  but  their  counterparts  in  the 
newly  enfranchised  cities  will  be  delig^xted.  One  cannot  say  that  total  fan 
satisfaction  will  be  increased  or  redxiced,  since  one  cannot  add  up  such 
imponderablaa.  Two  factors  suggest,  however,  that  fan  satisfiaction  m^  be 
hi^er  after  the  move.  The  fact  that  an  owner  feels  his  prospects  are  better  in 
a  new  location  implies  that  he  foresees  more  fans  willing  to  support  the  team 
(whether  at  the  stadium  or  on  television).  Another  important  attiaction  is  the 
greater  public  subsidy  the  new  location  often  is  willing  to  extend,  i^iich  may 
flow  from  a  hi^ier  level  of  political  and  popular  support^ 

In  fact,  the  leagues'  control  over  relocation  was  recently  challenged  in  court 
by  a  partnership  that  had  been  refiiscd  approval  to  buy  ;the  San  Francisco 
Giants  and  move  them  to  Tampa  Bay/St  Petersburg,  Florida.  The  major  leagues 
agreed  to  pay  more  than  $6  million  and  apologize  to  these  plaintiSB  after  a 
Federal  district  court  decided  that  baseball's  antitrust  exemption  did  not  extend 
beyond  the  reserve  clause  and  permitted  the  suit  to  go  to  trial.'^  Because  of 
the  out-of-court  settlement,  the  antitnost  issue  raised  in  that  case  will  not  be 


*"  AUawing  marciaal  rnnrhii—  to  raleeata  to  the  moat  danrabl*  usaarvad  marketi,  ouch  as 
Wuhingcoa.  O.C.,  Phoaniau  uui  T»ZDpa  Bay/St.  Petcnburg,  magr  nduee  tfa*  ponofia  of  othar 
faaduam.  If  a  eemmunity  k&owa  its  taam  has  tdatavaiy  tmstcracuvB  ahmratim  Innrinni,  s 
uam's  threat  to  raloeato  will  be  diaeeuntad  bjr  tba  eanuatnaity  and  tfast  taain's  nagotiatinna  with 
tha  public  sactor  wiU  preduea  kaa  {avoraUa  atailhini  daak,  tax  concnaniona,  sad  odiar  "'>^'^'** 

31  Bambarcer,  MiriiaiJ  Baaaball  Apoiogixaa  to  Sajactad  lavacton.  PMladtlpiua  Inqtiinr, 
Novambar  3,  1994,  D&. 
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addrssMd  by  hightr  courts.  Possible  violwtinoa  of  antitrnrt  Uwb  of  the  State  of 
Florida  remain  usder  iavestigBtiozi  by  tba  Attor&ay  General  of  that  State  after 
a  ruling  by  Flo^jjda'g  Suprame  Court  adopted  tba  Federal  district  court's  narrow 
view  of  baseball's  exemption  and  pennitted  the  investigation  to  continue. 

A  major  advantage  to  the  option  of  easier  franchise  relocation  to  an 
unserved  market  is  that  it  would  not  reduce  the  incomes  of  either  players  or  the 
owners  as  a  grotip.  In  fact,  it  is  likely  to  increase  those  of  bo^  groups.  This 
approach  to  counteracting  growing  competitive  tTw^alawt^^  would  have  the 
additional  efEiect  of  alimmwting  a  longstanding  enticompetitive  practice. 

Perhaps  the  optimal  degree  of  equality  in  financial  resources  cannot  be 
obtained  by  relocating  weak  franchises  and  raising  the  incomes  of  the  poor. 
Greater  eqxaality  can  also  be  achieved  by  lowering  the  in«nmy?  of  the  rich  large- 
revenue  teams.  In  industries  operating  vmder  competitive  conditions,  the 
wriiti'nfe  of  businesses  with  exceptional  profits  like  ^le  New  York  Yankees 
would  attract  new  firms  into  the  location,  ^eiiieh  would  capture  some  of  those 
profits.  A  similar  efEsct  can  be  accomplished  in  >>*«*bnU  by  loosening  the 
constraints  on  the  number  of  franchises  and  locating  new  onee  in  the  markets 
that  have  the  largest  attendance  and  most  valuable  local  radio  and  televiaion 
ri^ts.  If  additbzial  teams  were  located  in  New  York,  Chicago,  and  Los  Angeles, 
for  example,  the  returns  fitnn  attendance  and  broadcast  ri^xts  of  the  Yankees, 
Cube,  snd  Dodgers  would  come  down.  Increasing  the  supply  of  franchises  in 
large-reveniie  markets  could  make  ^xe  large-revenue  clxiba  economically  similar 
to  small-revenue  dubs.  If  eumpetitive  balanre  is  sensitive  to  equality  of 
finanrifll  resources,  this  would  be  an  efEsctive  policy.'* 

This  option  would  reduce  the  franchise  values  (and  capital  gains)  of  long- 
time owners  of  large-revenue  clubs  who  have  enjoyed  unanticipated  growth  in 
local  media  revenues  (and  paid  a  franchise  price  that  did  not  reflect  those 
unexpected  revenues).  It  also  would  reduce  the  franchise  values  (and  inqiose 
capital  losses)  on  recent  purehasara  yfbo  have  not  eqjoyed  lanantidpated  revenue 
growth.  It  would  force  these  two  groups  of  owners  to  relinquish  part  of  their 
propertsr's  valua  to  fiwwr*  a  solution  to  the  problem.  But  one  mi^t  ask  why 
this  loss  would  be  more  unfair  than  asking  players  to  forego  part  of  the  value 
of  their  own  talent  and  skill  (tiieir  human  capital)  to  solve  the  problem,      -^ii 

Of  course,  it  is  not  necessaxy  to  impose  capital  losses  on  the  owners  of 
existing  Isrge-revenue  fianchisea.  Ftes  tnm  the  sale  of  these  additional 
franchises  could  be  used  to  compensate  current  owners  for  their  losses.  In  fisct, 


Pg«jMT>i<twy»K«w<w^h»>itf  flllll  lllBMIIlMniilll  I  ■■■llH  ill!  Illllllllll  llf  IIIBJH  1m|1H  tuilhlll 

plAyvn.  CesuBmnnh^,  thu  eould  \gmmr  tfaa  qftaHtf  of  a^jor  iMgu*  play,  ff  '*^t"*~*  te  ha««h«ll 
of  iaocMsd  ceoipacxsiv*  **«'*Tr^  niichx  b*  km  via  daenamd  qoaU^  of  play. 
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current  ofwnexs  could  be  given  the  right  to  sell  franchises  in  their  mazkets  and 
keep  all  or  port  of  the  franchise  fees. 


C.     Increased  Revenue  g>i*w-wg 

An  alternative  means  of  reducing  inequality  is  to  ehare  more  revenues 
among  the  teams.  The  existing  g^^Aring  provisions  nHft«^t^f  visiting  American 
League  teams  less  than  20%  of  gate  receipts  and  visiting  National  Iiaague  teams 
about  5%f  shares  which  are  considerably  smaller  than  in  fbotiaall  and  baaketiialL 
Sharing  of  broadcast  revenue  is  limitad  to  natinnal  networic  television  and  some 
p^-per-view  and  cable  broadcasts.  The  national  networic  broadcast  royalties  in 
1993  constituted  about  one-quarter  of  total  taam  ravanues  (more  for  small- 
revenue  taama)f  but  a  nsw  contract  has  cut  these  BTno\iTits  sharply  in  li^t  of 
poor  past  ratings.  Ths  remaining  source  of  shared  revenue  is  from  iiVftwiwg 
trade-marked  concessions.  Local  broadcast  revenue  could  be  but  is  not  shared. 

Ths  optimal  degree  of  revenue  sharing  for  competitive  balance  is  unknown, 
but  it  is  likely  to  lie  between  the  current  portion  of  baseball's  shared  revenue 
and  a  system  that  allocatiw  I/28th  of  all  revenue  to  each  of  &e  28  existing 
teams.  Tlie  independent  members  of  the  Ecnnomic  Study  Committee 
recommended  that  *...  ths  current  level  of  twenty-five  percent  shared  revenues 
should  be  considered  as  a  floor,  and  that  significant  increments  in  this 
percentage  should  be  achieved  promptiy.*^  Noll  provides  a  vexy  inai^tful 
discussion  of  the  incentives  created  by  difEerent  revenue  sharing 
arrangements.** 

As  discussed  esrlier,  the  salary  cap/revenue  sharing  system  that  has  been 
imposed  by  the  owners  essentially  would  finance  increased  revenue  sharing  from 
reduced  player  salaries.  It  is  clear  that  many  other  options  and  combinations 
thereof  are  available  that  would  take  revenues  to  be  transferred  to  financially 
weak  franchises  from  the  income  of  financially  strong  franchises  instead  of  from 
the  salaries  of  the  players,  ot  that  would  achieve  any  desired  tMi^^**  of  sacrifice 
•between  players  and  owners  to  address  the  problems  that  they  jointly  face. 

The  effect  of  such  options  on  player  and  owner  factor  shares  and  industiy 
revenue  growth  depends  upon  several  factors:  the  motivation  of  the 
owners — whether  they  are  profit  motivated  or  win  motivated;  upon  whether  the 
tax  is  levied  an  mar^nal  pqrroll  expenditures  and  revenues  (only  the  portion 
above  some  predetermined  level  or  team  average)  or  on  all  peyroll  expenditures 
and  revenues;  and  upon  vi^ether  the  distribution  formula  is  based  on  marginal 
shortfalls  in  payroll  and  revenues  (only  the  amount  below  some  predetermined 
level  or  team  average).  In  general,  the  impact  on  player  salaries  is  greater  the 
more  the  tax  and  distribution  formulas  operats  on  the  margin. 


^  liajar  l^agua  Binhill  Economic  Study  Ccmmittoe.  RqmiofJnd^atdtniidembenoftiu 
Eeonemic  Study  Cemmitttt.  Deeembar  3, 1902. 12, 

^  Non,  1994,  TTT"*'*  n.  — r'^'TiT  why  •qaal  thahn^  of  all  nwvnuo  woald  jiot  be  opaaaL 
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If  tha  aliased  market  failure  eziats,  it  is  related  to  aeeesiva  ineqoality  of 
financial  resources  among  franchises.  BelarH  reatiictiosa  on  player  movement 
and  p^  may  contribute  to  such  a  failure.  Owner>imposed  restrictions  on  the 
miTT^Knr  and  mobility  of  franchises  also  contribute  to  it.  This  suggests  that 
options  other  than  anticompetitive  labor  practices  are  available  to  correct  the 
problem,  end  raises  questions  about  ^riiather  MLB's  antitrust  exemption  servee 
a  usefiil  pxiblie  purpose. 

The  choice  of  remedy  greatly  afiEects  the  distribution  of  its  cost  between 
owners  and  players.  The  salary  eap^evenue  sharing  option  imiwaed  by  the 
owners,  akin  to  increasixig  restrictions  on  pUjrar  mobility,  would  have  imposed 
the  greatest  share  ofthe  coat  on  players.  If  fully  phased  in  ibr  en  uninterrupted 
1994  season,  it  would  have  taken  $198  million  away  from  the  players  and  used 
$38  million  for  increased  payroll  spending  by  small-revenue  teams. 

Erpanding  the  nunber  of  frenrhigas  in  large'tevenue  markets  imposes  most 
ofthe  cost  on  a  subset  of  owners,  ^lis  option  cannot  be  eoneidered  more  or  less 
fair  than  the  aalazy  cap^evenue  sharing  option;  one  would  cut  the  value  ofthe 
intangible  capital  of  certain  ownen  (their  fksxichisee),  while  the  other  would 
reduce  Hib  value  of  Ae  human  capital  of  players  (their  baseball  skills).  If  the 
franchise  fees  paid  by  new  owners  were  used  to  compensate  the  current  owners 
Cor  ^leir  loea,  competitive  balance  could  be  enhanced  with  neither  owners  nor 
plsorsrs  being  worse  ofil  ^•'~— *ing  finennalTy  fragile  franchises  to  mors 
profitable  locations  currently  unaerved  by  MIJ3  would  also  leave  owners  aa  a 
group  and  players  better  a£El  Relocation  mi^xt,  however,  reduce  the 
efTectivenees  of  the  relocation  threat  feared  by  communitiee  and  reduce  the  local 
public  sector  subsidies  fhmnhises  receive  throu^  favorable  lease  and  tax 
itreatment.  Htially,  revenuee  to  be  shared  with  financially  weak  franchises 
mi|^  be  raised  from  tibe  income  of  financially  strong  franchises  rather  than 
frt)m  the  salariee  of  the  pl^rara. 
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Senator  Thurmond.  Thank  you. 

Now,  Mr.  Arquit,  I  believe  you  are  the  clean-up  man,  but  I  have 
got  to  go  and  vote  now.  As  soon  as  Senator  Leahy  comes  back,  he 
will  carry  on.  We  will  take  a  recess  until  Senator  Leahy  gets  back. 

[Recess.] 

Senator  Simpson  [presiding].  We  are  sorry  that  vote  occurred 
there  and  we  were  all  disrupted,  and  I  apologize  for  missing  the 
final  part  of  Mr.  Fehr's  remarks.  Perhaps  we  could  go  forward  with 
the  remarks  of  Mr.  Kevin  Arquit,  who  I  believe  has  not  yet  testi- 
fied. 

If  you  will  go  forward  under  the  time  restraint,  Mr.  Arquit, 
thank  you. 

STATEMENT  OF  KEVIN  J.  ARQUIT 

Mr.  Arquit.  Certainly,  Senator.  Thank  you  for  the  opportunity 
to  offer  my  thoughts  on  baseball's  antitrust  exemption  and  what  it 
means  in  terms  of  the  present  strike. 

I  start  from  the  premise  that  the  antitrust  laws  serve  a  crucial 
purpose.  Unlike  many  statutes  designed  to  protect  a  particular  spe- 
cial interest  that  has  been  lucky  enough  to  impose  its  will,  the 
antitrust  laws  focus  on  only  one  thing,  protecting  consumer  wel- 
fare. To  be  sure,  this  has  not  always  been  the  case.  To  be  honest, 
in  times  past  antitrust  enforcement  has  been  heavy-handed,  lead- 
ing to  some  pretty  silly  results.  But  this  is  1995,  and  for  over  12 
years  both  the  courts  and  the  antitrust  enforcement  agencies  have 
applied  antitrust  with  a  scalpel,  not  a  bludgeon,  focusing  solely  on 
protecting  consumers. 

In  the  context  of  baseball,  we  are  talking  about  protecting  the  in- 
terests of  those  who  count,  the  fans.  One  reason  that  special  inter- 
ests fear  antitrust  so  much  is  that  it  is  so  even-handed.  The  mar- 
ketplace and  competition  can  be  a  harsh  place  for  those  who  are 
used  to  artificial  governmental  protection. 

To  be  sure,  baseball  owners  argue  that  they  are  different.  Par- 
enthetically, I  note  as  a  former  antitrust  enforcer  that  this  is  the 
same  tired  argument  trotted  out  by  any  number  of  industry  groups 
that  prefer  to  play  by  their  own  special  rules  rather  than  compete 
in  the  marketplace. 

Is  baseball  different?  Of  course,  it  has  unique  features,  just  as 
does  any  other  industry,  including  such  critically  sensitive  areas  as 
health  care  and  national  defense.  Yet,  neither  of  those  industries 
or  any  other  sport  enjoys  blanket  exemption  from  the  antitrust 
laws. 

Are  markets  perfect?  Of  course  not,  but  markets  don't  need  to  be 
perfect  to  work  better  than  private  conduct  protected  by  a  special- 
interest  exemption.  In  the  final  analysis,  the  question  is  one  of  bal- 
ance. On  the  one  side  are  the  28  owners,  who  are  the  sole  interest  : 
protected  by  the  exemption.  On  the  other  side  are  the  hundreds  of 
players  and  thousands  of  others  connected  with  baseball,  including 
those  in  Northfield  Falls,  VT,  and  the  millions  of  fans  who  would  i 
be  protected  by  the  antitrust  laws.  The  answer  is  obvious.  End  the 
exemption. 

Let  me  now  address  briefly  the  question  of  baseball's  exemption 
as  it  relates  to  labor  issues  and  whether  repeal  is  meaningful, 
given  the  separate  nonstatutory  labor  exemption. 
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It  is  important  to  keep  in  mind  that  the  sole  policy  reason  for  the 
labor  exemption  is  to  encourage  collective  bargaining.  As  the  Anti- 
trust Divisions  of  both  the  Clinton  and  Bush  Justice  Departments 
have  said  on  this  subject,  employer  restrictions  are  not  exempt,  but 
exemptible.  An  employer  can,  in  the  context  of  a  collective  bargain- 
ing agreement,  essentially  purchase  antitrust  immunity,  presum- 
ably in  exchange  for  other  concessions  to  employees. 

Just  how  long  that  protection  lasts  is  a  matter  of  vigorous  dis- 
pute, and  the  courts  are  all  over  the  lot.  Clearly,  the  owners  prefer 
those  holdings  that  extend  the  exemption  indefinitely.  Other 
courts,  however,  and  the  Antitrust  Division  would  end  the  protec- 
tion at  an  earlier  point — expiration  of  the  agreement,  impasse,  or 
at  least  by  the  time  an  employer  unilaterally  imposes  a  post-im- 
passe change.  Resolution  of  this  issue  as  a  general  matter  will 
probably  require  a  decision  by  the  Supreme  Court. 

Interesting  as  all  of  this  may  be,  it  has  not  been  terribly  impor- 
tant in  the  baseball  context  because  of  the  larger  baseball  exemp- 
tion that  has  immunized  the  conduct  of  owners  without  regard  to 
the  nuances  of  the  labor  exemption.  Now,  however,  with  the  possi- 
bility of  repeal  looming,  the  owners  argue  that  the  nonstatutory 
labor  exemption  is  so  overarching  that  the  separate  baseball  ex- 
emption is  meaningless.  Thus,  the  argues  goes,  why  bother  repeal- 
ing the  baseball  exemption? 

That  the  issue  is  so  hotly  contested  between  owners  and  players 
should  be  proof  enough  that  the  baseball  exemption  has  some 
meaning  in  this  context,  but  let  me  be  more  precise  and  list  three 
specific  instances  where  the  baseball  antitrust  exemption  immu- 
nizes conduct  that  would  not  be  protected  by  the  nonstatutory  labor 
exemption. 

No.  1,  the  labor  exemption  applies  only  to  agreements  that  were 
the  product  of  bona  fide,  arms-length  bargaining.  Thus,  terms  such 
as  "salary  cap"  that  were  never  in  any  collective  bargaining  agree- 
ment are  not  covered  by  the  labor  exemption. 

No.  2,  at  some  point  after  expiration  of  a  collective  bargaining 
agreement,  the  labor  exemption  ends.  No  doubt,  the  dispute  will 
continue  as  to  when  that  is,  but  at  wherever  the  point,  without  the 
baseball  exemption  antitrust  scrutiny  would  then  kick  in. 

No.  3,  the  labor  exemption  applies  only  to  mandatory  subjects  of 
collective  bargaining.  Thus,  even  if  the  owners  somehow  convinced 
the  NLRB  that  some  subjects  are  permissive,  taking  that  position 
would  normally  open  the  door  to  antitrust  review. 

In  conclusion,  baseball's  antitrust  exemption  is  an  unfortunate 
aberration  that  has  encouraged  strikes,  work  stoppages,  and 
lockouts.  It  is  time  to  end  the  exemption. 

[The  prepared  statement  of  Mr.  Arquit  follows:] 

Prepared  Statement  of  Kevin  J.  Arquit  * 

I.  introduction 

Mr.  Chairman,  thank  you  for  the  invitation  to  express  my  views  on  the  appro- 
priate apphcation  of  the  antitrust  laws  to  baseball  and  on  the  role  that  antitrust 

*Mr.  Arquit  was  General  Counsel  of  the  Federal  Trade  Commission  from  1988-1989,  and  Di- 
rector of  the  FTC's  Bureau  of  Competition  from  1989-1992.  He  is  presently  a  partner  at  the 
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might  play  both  short  term  in  ending  the  current  baseball  strike  and  long  term  in 
reducing  the  chance  that  the  National  Pastime  will  be  interrupted  by  labor  strife 
in  the  future. 

There  is  little  mystery  as  to  why  we  are  all  here  today.  Baseball  is  broken.  A  long, 
contentious  labor  dispute  between  the  owners  of  the  major  league  baseball  teams 
and  the  major  league  players  shut  down  the  1994  baseball  season  and  now  threat- 
ens the  1995  season.  In  all,  there  have  been  eight  baseball  stoppages  since  1966, 
a  periodic  phenomenon  that  absent  serious  change  can  be  expected  to  continue  in- 
definitely. 

A  very  important  part  of  assessing  what  is  best  for  the  long-term  health  of  base- 
ball is  deciding  whether  the  antitrust  laws,  which  apply  to  every  other  unregulated 
industry  in  the  country,  should  also  apply  to  the  baseball  industry.  It  is  my  firm 
belief  that  there  is  no  principled  basis  lor  maintaining  the  unique  antitrust  exemp- 
tion that  baseball  has  enjoyed  for  more  than  70  years  and  that  a  partial  or  complete 
repeal  of  that  exemption  will  substantially  reduce  the  incentives  for,  and  the  likeli- 
hood of,  baseball  work  stoppages  in  the  future.  Just  as  in  other  industries,  baseball 
as  a  product  and  baseball  fans  as  consumers  will  be  best  served  if  competition  is 
allowed  to  flourish  through  a  sensible  application  of  the  antitrust  laws  to  industry 
participants. 

Modem  antitrust  law  is  squarely  focused  on  one  objective:  protecting  and  enhanc- 
ing consumer  welfare.  In  the  context  of  baseball,  this  means  the  welfare  of  all  those 
connected  with  baseball,  from  the  fans  to  the  ushers,  grounds  keepers,  and  the  pea- 
nut vendors,  not  just  the  28  owners — who  are  the  sole  interest  protected  by  the  ex- 
istence of  an  antitrust  exemption.  When  antitrust  is  properly  applied  to  an  industry, 
it  does  not  focus  on  any  one  participant  or  dictate  specific  winners  and  losers.  It 
does,  however,  guarantee  that  results  are  reached  through  market  forces,  as  op- 
posed to  providing  artificial,  governmentally  induced  shelter  to  a  particular  special 
interest  such  as  the  owners.  Thus,  if  competing  firms  conspire  to  leather  their  own 
nests  by  eliminating  competition  among  themselves,  antitrust  intervenes  to  restore 
competition  and  thereby  protect  consumers'  interests.  As  a  result  of  the  market  dis- 
cipline imposed  by  rational  antitrust  enforcement,  the  American  consumer  is  pre- 
sented with  the  greatest  innovation,  maximum  number  of  choices,  highest  quality, 
and  lowest  prices. 

There  is  no  doubt  in  my  mind  that  if  the  antitrust  laws  were  to  apply  with  full 
force  to  baseball,  they  would  operate  to  the  benefit  of  the  entire  industry  (and  espe- 
cially the  fans)  and  would  decrease  the  incidence  of  work  stoppages  by  providing 
owners  with  the  incentive  to  offer,  in  a  timely  fashion,  reasonable  terms  of  employ- 
ment to  the  players  that  are  in  the  long-term  best  interest  of  the  game. 

II.  THERE  IS  NOTHING  UNIQUE  ABOUT  THE  BASEBALL  INDUSTRY  THAT  JUSTIFIES  ITS 
CURRENT  EXEMPTION  FROM  THE  ANTITRUST  LAWS 

As  even  the  most  casual  observer  knows  by  now,  baseball's  antitrust  exemption 
sprung  from  a  quizzical  Supreme  Court  decision  in  1922  called  Federal  Baseball 
Club  of  Baltimore  v.  National  League  of  Professional  Baseball  Clubs,  259  U.S.  200 
(1922).  The  premise  the  Court  worked  from  in  creating  the  exemption  was  that 
baseball  was  not  a  "business"  and  therefore  did  not  fall  within  the  purview  of  the 
Sherman  Act,  which  only  applies  to  "interstate  commerce." 

Of  course,  whatever  the  merit  of  the  Court's  reasoning  in  1922  that  baseball  was 
not  a  business,  it  certainly  does  not  withstand  scrutiny  in  1995.  Anyone  who  has 
been  to  a  game  at  Oriole  Park  at  Camden  Yards,  Yankee  Stadium,  or  Jacobs  Field 
knows  what  big  business  baseball  has  become  today.  The  28  major  league  ballparks 
have  a  festival  atmosphere  on  game  day  that  is  a  testament  to  booming  capitalism. 
Once  inside  the  park,  a  person  cannot  turn  his  head  without  seeing  a  fan  reaching 
into  his  or  her  pocket  to  pay  for  candy,  beer,  hot  dogs,  and  baseball  memorabilia, 
not  to  mention  the  price  paid  for  the  ticket.  Similarly,  a  visit  to  any  shopping  mall 
in  the  country  will  reveal  vendors  selling  jerseys,  caps,  jackets,  etc.  licensed  by  the 
major  league  baseball  owners  for  big  money. 

In  short,  basebadl  is  a  business,  and  fans  are  the  consumers  of  the  product  sold 
by  the  major  league  clubs.  The  same  economic  forces  of  supply  and  demand  act  on 
baseball  that  act  on  every  other  industry.  Free  and  open  competition,  were  it  de- 
manded by  appropriate  application  of  the  antitrust  laws,  would  have  the  same  bene- 
ficial impact  on  baseball  that  it  has  in  other  realms  of  economic  activity  in  the 
United  States.  The  only  thing  that  is  unique  about  baseball  is  that  the  major  league 
teams  are  exempt  from  antitrust  scrutiny.  As  a  result,  the  teams  are  able  to  collude 


law  firm  of  Rogers  &  Wells.  Mr.  Arquit  has  been  retained  by  the  Major  League  Baseball  Players 
Association  in  connection  with  efTorts  to  repeal  baseball's  antitrust  exemption. 
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with  one  another  and  to  behave  in  the  ways  that  cartels  do:  they  produce  too  little 
at  too  great  a  price;  they  distort  markets  and  misallocate  resources;  and,  in  so 
doing,  they  steal  consumer  welfare  from  the  fans  and  turn  it  into  what  economists 
call   monopoly  rents." 

To  make  the  point,  consider  the  licensing  of  individual  teams'  television  broadcast 
rights.  Currently,  free  from  any  fear  of  antitrust  scrutiny,  the  major  league  owners 
are  able  to  agree  among  themselves  to  limit  the  area  and  total  number  of  individual 
teams'  games  available  for  broadcast.  ^  Any  harm  to  fans  who  are  thereby  artificially 
restricted  in  their  television  viewing  of  baseball  is  simply  ignored  for  the  sake  of 
the  owners'  exemption. 

In  other  sports,  agreements  by  the  league  to  limit  an  individual  teams' 2  broad- 
casting of  games  have  been  struck  down  by  the  courts  on  antitrust  grounds.  For  ex- 
ample, Jerry  Reinsdorf,  who  happens  to  own  baseball's  Chicago  White  Sox,  sued  the 
National  Basketball  Association  on  behalf  of  his  franchise,  the  Chicago  Bulls,  be- 
cause of  the  NBA's  overly  restrictive  television  broadcast  rules.  See  Chicago  Profes- 
sional Sports  Ltd.  V.  National  Basketball  Association,  961  F.2d  667  (7th  Cir.),  cert, 
denied,  113  S.  Ct.  409  (1992).  In  that  case,  WGN  in  Chicago,  called  a  "superstation" 
because  its  signal  is  carried  across  the  country  on  many  cable  systems,  wanted  to 
increase  the  number  of  Bulls  games  available  to  viewers  from  25  to  30.  The  Bulls 
had  become  very  popular  nationwide  in  the  1980's,  largely  due  to  their  superstar 
guard  Michael  Jordan.  Because  other  NBA  owners  did  not  want  to  have  to  compete 
with  Bulls  games  for  viewership,  the  league  sought  to  enforce  its  rule  that  no  team 
could  broadcast  more  than  20  games  per  season  on  a  superstation.  Applying  the 
antitrust  "rule  of  reason"  to  the  league's  output  restriction,  the  Court  of  Appeals 
upheld  the  lower  court's  invalidation  of  the  rule  as  an  unreasonable  competitive  re- 
straint. The  result  of  the  application  of  antitrust  should  be  a  boon  to  consumers — 
an  increase  in  viewer  choice  as  a  result  of  a  greater  number  of  televised  games. 
Baseball  fans  could  expect  similar  benefits  if  tJie  antitrust  exemption  is  repealed. 

In  preserving  for  themselves  unique  protection  from  the  antitrust  laws,  the  major 
league  owners  have  essentially  reUed  on  the  Supreme  Court  doing  for  them  what 
the  court  in  the  Bulls  case  accused  Congress  of  doing — creating  a  special  interest 
antitrust  exemption  that  has  no  principled  basis  in  law  or  economics.  In  the  part 
of  his  opinion  interpreting  the  Sports  Broadcasting  Act,  which  provides  limited  anti- 
trust immunity  to  sports  leagues  in  connection  with  their  joint  negotiation  of  tele- 
vision broadcast  rights.  Judge  Frank  Easterbrook  made  the  following  telling  obser- 
vation: 

The  Sports  Broadcasting  Act  is  special  interest  legislation,  a  single-industry 
exception  to  a  law  designed  for  the  protection  of  the  pubUc.  When  special 
interests  claim  that  they  have  obtained  favors  from  Congress,  a  court 
should  ask  to  see  the  bill  of  sale.  Special  interest  laws  do  not  have  "spirits," 
and  it  is  inappropriate  to  extend  them  to  achieve  more  of  the  objective  the 
lobbyists  wanted.  .  .  .  Recognition  that  special  interest  legislation  en- 
shrines results  rather  than  principles  is  why  courts  should  read  exceptions 
to  the  antitrust  laws  narrowly,  with  beady  eyes  and  green  eyeshades. 

Id.  at  671-72.  With  respect  to  the  antitrust  exemption  created  out  of  whole  cloth 
by  the  Supreme  Court  in  Federal  Baseball,  Congress  should  turn  the  tables  on  the 
judicial  branch  and  view  with  equal  disdain  the  spiritless,  unprincipled  antitrust  ex- 
emption the  courts  have  created  and  sustained. 

Of  course,  the  Subcommittee  has  heard  today  from  other  witnesses  who  say  that 
baseball  is  somehow  different  from  other  industries  and  that  too  much  is  at  stake 
to  end  the  exemption.  On  any  ground — other  than  perhaps  nostalgia — this  propo- 
sition fails.  I  might  add  at  the  outset,  from  my  perspective  as  a  former  antitrust 
enforcer,  that  this  is  the  same  tired  argument  trotted  out  by  any  number  of  industry 
groups  that  wish  to  set  their  own  rules  and  fear  having  to  answer  to  the  market- 
place, where  consumers  are  supposed  to  reign  supreme.  The  self  interest  inherent 
in  these  propositions  is  usually  so  obvious  that  they  collapse  of  their  own  weight. 
The  result  is  that  virtually  every  other  industry  has  to  answer  to  consumers 
through  application  of  the  antitrust  laws. 


'Thus,  even  in  areas  where  there  is  clearly  sufficient  market  demand  to  offer  telecasting  of 
a  team's  games,  that  team  cannot  license  such  rights  if  it  is  outside  the  territory  arbitrarily  de- 
termined by  Major  League  Baseball.  Thus,  Yankee  fans  in  Massachusetts  have  no  hope  of 
watching  the  Yankees  on  cable  because  it  would  interfere  with  the  Red  Sox's  exclusive  terri- 
torial rights. 

^  Of  course,  the  Sports  Broadcasting  Act,  15  U.S.C.  §§1291-94,  provides  some  measure  of  anti- 
trust protection  in  any  event,  but  it  is  limited  to  the  joint  negotiation  by  a  league's  teams  of 
over-tne-air  broadcast  rights  when  the  teams  have  pooled  such  rights. 


120 

The  "we're  different"  cry  of  major  league  owners  seems  particularly  trite  when  one 
considers  that  even  such  critically  sensitive  areas  as  health  care  and  the  national 
defense  are  not  treated  with  any  special  deference  under  the  antitrust  laws.  The 
baseball  exemption  should  be  openly  recognized  for  what  it  is — a  special  interest  ex- 
ception that  solely  benefits  the  cozy  group  of  28  elite  major  league  owners  at  the 
expense  of  everyone  else  including  not  just  the  hundreds  of  players,  but,  more  im- 
portantly, the  millions  of  fans. 

Some  who  oppose  repeal,  perhaps  recognizing  the  inherent  self-serving  nature  of 
such  a  position,  have  added  a  wrinkle.  The  teams  must  cooperate  with  one  another 
in  order  to  produce  their  product  for  sale,  or  so  their  argument  goes.  Thus,  antitrust 
scrutiny  of  baseball  teams  would  be  unworkable.  This  argument  also  fails.  And 
every  other  professional  sport  has  no  need  for  the  exemption.  Of  course,  there  is 
some  need  for  teams  to  interact,  and  modem  antitrust  analysis  is  well  equipped  to 
deal  with  situations  where  competitors  must  also  sometimes  oe  partners.  In  contrast 
to  1922  when  the  baseball  exemption  was  created,  antitrust  law  today  analvzes 
most  restraints  among  competitors  under  a  flexible  "rule  of  reason"  approach,  which 
takes  into  account  all  relevant  market  factors.  In  fact,  the  Supreme  Court  has  even 
upheld  agreements  among  competitors  that  directly  fix  prices  when  those  agree- 
ments are  deemed  necessary  for  a  new  product  to  be  available  at  all.  Broadcast 
Music.  Inc.  V.  Columbia  Broadcasting  System,  Inc.,  441  U.S.  1  (1979). 

The  Supreme  Court's  opinion  in  National  Collegiate  Athletic  Association  v.  Board 
of  Regents  of  the  University  of  Oklahoma,  468  U.S.  85  (1984)  is  instructive  on  this 
point.  In  NCAA,  two  member  universities  challenged  the  NCAA's  plan  for  televising 
college  football  games  for  the  1981-1985  seasons.  Although  the  Court  found  that  as- 
pects of  the  plan  corfstituted  horizontal  price  fixing  and  an  agreement  to  limit  out- 
put, it  nonetheless  concluded  that  the  rule  of  reason  should  apply  to  the  plan  be- 
cause the  "case  involve[d]  an  industry  in  which  horizontal  restraints  on  competition 
are  essential  if  the  oroduct  is  to  be  available  at  all."  Id.  101.  In  appljdng  the  rule 
of  reason  to  the  NCAA,  the  Court  upheld  those  of  its  restrictive  rules  that  were 
truly  necessary  to  producing  games,  such  as  those  relating  to  "the  size  of  the  field, 
the  number  of  players  on  a  team,  and  the  extent  to  which  physical  violence  is  to 
be  encouraged  or  proscribed."  Id.  The  Court  did  invalidate,  however,  those  NCAA 
rules  that  unreasonably  and  unnecessarily  limited  the  number  of  a  university's 
games  that  could  be  shown  on  television  in  a  given  year.  As  a  result  of  the  Court's 
ruling  back  in  1984,  the  number  of  college  football  games  on  television  in  a  given 
weekend  immediately  increased,  and  to  the  fans'  delight. 

Like  any  business,  baseball  has  its  unique  features.  But  there  is  absolutely  noth- 
ing about  the  baseball  industry  that  makes  it  inherently  unsuitable  for  antitrust 
analysis.  The  antitrust  issues  raised  by  baseball  are  familiar,  and  the  benefits  that 
would  flow  from  applying  antitrust  to  baseball  are  numerous. 

III.  REPEAL  OF  THE  BASEBALL  ANTITRUST  EXEMPTION  WILL  DECREASE  THE  LIKELIHOOD 
OF  LABOR  PROBLEMS  IN  THE  FUTURE 

One  of  the  goals  of  antitrust  policy  is  to  balance  the  competitive  playing  field  in 
markets,  so  that  neither  buyers  nor  sellers  have  the  upper  hand.  With  respect  to 
the  baseball  labor  market,  however,  the  owners  have  always  held  the  power  and, 
as  a  result,  have  had  little  incentive  to  bargain  in  good  faith  with  the  players.  Left 
without  recourse  to  the  antitrust  laws,  the  players'  alternatives  to  accepting  what 
the  owners  have  offered  them  have  been  severely  limited.  Application  of  the  anti- 
trust laws  to  the  conduct  of  baseball  owners  would  give  owners  a  strong  incentive 
to  offer  competitive,  fair,  and  reasonable  terms  of  employment  to  the  players.  This 
would  dramatically  de»?rease  the  likelihood  of  work  stoppages  and  other  labor  prob- 
lems in  the  future  and  help  to  ensure  that  fans  will  not  again  be  deprived  of  base- 
ball, as  they  have  been  far  more  often  than  the  fans  of  other  sports. 

At  present,  because  of  the  baseball  exemption,  owners  can  act  in  concert  to  impose 
conditions  on  players,  even  in  the  absence  of  the  non-statutory  labor  exemption. 
Knowing  that  they  have  the  legal  freedom  ultimately  to  play  this  trump  card,  the 
owners  nave  less  incentive  to  negotiate  seriously  at  early  stages  of  the  process.  In 
contrast  to  the  Congressional  policy  favoring  collective  bargaining,  as  embodied  by 
the  National  Labor  Relations  Act,  the  baseball  antitrust  exemption  encourages  ex- 
actly the  opposite  conduct  by  owners:  protracted  collective  bargaining,  leading  pre- 
cisely to  impasse.  Given  the  jagged  interface  between  antitrust  and  labor  relations 
created  by  the  exemption,  the  acrimonious  history  of  collective  bargaining  in  the 
context  of  Major  League  Baseball  comes  as  no  surprise. 

One  has  to  look  no  further  than  the  history  and  negotiations  over  the  reserve 
clause  for  vivid  evidence  of  the  havoc  caused  by  baseball's  antitrust  exemption.  For 
years,  the  players  were  the  prisoners  of  baseball's  reserve  system.  Under  that  sys- 
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tem,  players  were  essentially  the  chattel  of  the  owners.  Once  a  player  signed  the 
standard  team  contract,  which  contained  the  reserve  clause,  he  was  unable  to  play 
for  any  other  professional  baseball  team  anywhere  without  the  permission  of  the 
team's  owner.  Thus,  players  were  forced  to  negotiate  with  only  one  team  every  year, 
knowing  that  in  the  end,  they  would  be  required  either  to  play  for  the  original  team 
at  the  salary  it  wanted  to  pay,  or  not  to  play  at  all.  When  Curt  Flood,  a  center 
fielder  for  the  St.  Louis  Cardinals,  challenged  the  reserve  system  in  1970  on  anti- 
trust grounds,  the  case  went  all  the  way  to  the  Supreme  Court,  where  the  reserve 
system  was  upheld,  not  on  the  merits,  but  solely  based  on  the  Court's  respect  for 
the  judicial  activism  of  its  brethren  back  in  1922.  Flood  v.  Kuhn,  407  U.S.  258 
(1972).  I  think  few  would  disagree  that  appUcation  of  the  antitrust  laws  to  this  coer- 
cive reserve  system  would  have  resulted  in  a  finding  of  liability  against  the  owners. 
Fortunately,  in  1975,  the  reserve  clause  was  invaUdated  by  a  labor  arbitrator  in  re- 
sponse to  a  grievance  filed  by  two  players,  and  the  era  of  limited  free  agency  was 
bom. 

Unfortunately,  the  onset  of  free  agency  for  players  ushered  in  an  era  of  collusion 
by  owners.  The  owners'  response  to  fi-ee  agency  was  regrettable  but  not  siuprising, 
given  the  free  ride  they  are  provided  by  baseball's  antitrust  exemption.  Pursuant 
to  an  explicit  agreement,  the  owners  undertook  a  league-wide  boycott  against  free 
agents  in  the  mid-1980's.  No  team  was  allowed  under  the  agreement  to  bid  on  the 
free  agents  of  any  other  team.  Again  faced  with  no  prospect  of  an  antitrust  remedy, 
the  players  filed  more  labor  grievances.  The  arbitrator  hearing  the  grievances  ruled 
decisively  against  the  owners,  and  the  grievances  were  then  settled  for  $280  million 
in  damages  to  the  players  who  had  been  fi"ozen  out  of  the  market  because  of  the 
owners'  collusion.  Once  again,  it  is  unimaginable  that  such  blatant  cartel-like  con- 
duct would  have  been  engaged  in  if  the  protection  afforded  by  the  antitrust  laws 
had  been  in  place. 

The  owners'  latest  campaign  against  the  players,  and  one  that  has  led  directly  to 
the  current  strike,  is  their  unilateral  attempt  to  implement  a  cap  on  the  players' 
salaries.  Once  again,  the  owners  can  proceed  without  antitrust  constraint,  knowing 
they  can  hide  behind  their  special  interest  exemption. 

Congress  would  take  a  significant  step  forward  by  repeaUng  the  special  antitrust 
exemption  for  baseball.  Such  a  move  would  vastly  increase  the  incentive  for  owners 
to  bargain  in  good  faith.  As  the  owners  have  shown  in  the  past,  when  they  are  oper- 
ating with  no  fear  of  antitrust  UabUity,  they  essentially  know  that  they  hold  all  the 
cards  and  are  thus  in  a  position  to  engage  in  conduct  that  could  otherwise  be  a  vio- 
lation of  the  antitrust  laws.  The  players'  options  have  been  unfairly  limited  in  these 
situations. 

From  the  players'  perspective,  eUmination  of  the  baseball  antitrust  exemption 
would  temper  the  owners'  attitudes  and  facUitate  baseball  labor  relations.  One 
court,  in  considering  a  claim  brought  by  professional  football  players  against  the 
teams  of  the  National  Football  League,  described  the  role  that  antitrust  is  supposed 
to  play  in  the  context  of  collective  bargadning  negotiations: 

The  threat  of  treble  damages  under  the  antitrust  laws  is  one  of  union's  eco- 
nomic weapons  in  its  collective  bargaining  arsenal.  Exempting  employers 
from  application  of  the  antitrust  laws  in  the  absence  of  a  collective  bargain- 
ing agreement  deprives  unions  of  a  statutorily  created  bargaining  chip  in 
the  negotiating  process.  This  chip  may  well  be  labor's  strongest  weapon  in- 
sofar as  labor  has  the  power  to  subject  employers  to  great  economic  risk 
under  the  antitrust  and  labor  laws  for  activities  which  Congress  has  deter- 
mined are  unlawful  restraints.  This  economic  force  is  a  lawful  chip  the 
union  has  to  induce  employers  to  reach  agreement  on  collective  bargaining 
terms.  .  .  . 

Brown  v.  Pro  Football,  Inc.,  782  F.  Supp.  125  (D.D.C.  1991),  appeals  docketed  Nos. 
93-7165,  94-7071  (D.C.  Cir.  Sept.  27,  1993;  Mar.  31,  1994).  In  the  absence  of  their 
speci£il  exemption,  the  baseball  owners  woiild  know  that  the  filing  of  a  sustainable 
antitrust  suit  in  Federal  court  by  the  players  was  a  serious  risk  and  that  the  play- 
ers had  the  better  of  the  substantive  antitrust  arguments.  These  facts  would  likely 
combine  to  deter  the  owners  from  making  the  kind  of  anticompetitive,  take-it-or- 
leave-it  offers  to  the  players  that  sow  the  seeds  of  a  strike. 

Any  discussion  of  baseball's  antitrust  exemption  in  the  labor  context  would  be  in- 
complete without  some  mention  of  a  separate  antitrust  doctrine  known  as  the  "non- 
statutory labor  exemption,"  which  provides  limited  antitrust  protection  for  certain 
union-employer  agreements. 

The  non-statutory  exemption  has  its  source  in  the  strong  labor  policy  favor- 
ing the  association  of  employees  to  eliminate  competition  over  wages  and 
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working  conditions.  Union  success  in  organizing  workers  and  standardizing 

,"  wages  ultimately  will  affect  price  competition  among  employers,  but  the 

/  goals  of  Federal  labor  law  never  could  be  achieved  if  this  effect  on  business 

^  competition  were  held  a  violation  of  the  antitrust  laws.  The  Court  therefore 

has  acknowledged  that  labor  policy  requires  tolerance  for  the  lessening  of 

business  competition  based  on  wages  and  working  conditions. 

Connell  Construction  Co.  v.  Plumbers  &  Steamfttters  Local  Union  No.  100,  421  U.S. 
616,  622-23  (1975);  see  also  Amalgamated  Meat  Cutters  v.  Jewel  Tea  Co.,  381  U.S. 
676,  689-90(1965). 

The  precise  scope  of  the  non-statutory  labor  exemption  has  never  been  well  de- 
fined, and  to  this  day  remains  at  the  core  of  several  pending  litigations.  While  the 
setting  forth  of  any  definitive  statements  must  probably  await  resolution  by  the  Su- 
preme Court,  for  present  purposes  it  is  important  to  note  that  under  virtually  any 
definition,  the  labor  exemption  is  not  coextensive  with  baseball's  broad  industry  ex- 
emption. 

For  example,  even  under  the  decisions  that  give  the  broadest  reading  to  the  non- 
statutory labor  exemption,  it  is  clear  that  the  immunity  does  not  survive  the  end 
of  a  collective  bargaining  relationship.  As  the  players  in  the  National  Football 
League  have  demonstrated,  the  non-statutory  labor  exemption  does  not  apply  after 
a  union  is  de-certified  and  does  not  bar  an  antitrust  class  action  on  behalf  of  the 
players.  See  McNeil  v.  National  Football  League,  Civ.  No.  4-90-476  (D.  Minn.  1992) 
(jury  verdict  in  favor  of  players  finding  that  the  league's  restrictions  on  player  move- 
ment violated  the  antitrust  rule  of  reason);  White  v.  National  Football  League,  822 
F.  Supp.  1389  (D.  Minn.  1993)  (court  approving  settlement  of  McNeil  and  all  other 
antitrust  litigation  between  the  football  players  and  owners).  Certainly,  the  Major 
League  Baseball  owners  would  have  these  decisions  well  in  mind,  were  the  baseball 
exemption  repealed,  and  the  meaningful  prospect  of  treble  damage  liability  would 
increase  the  likelihood  of  their  bargaining  in  good  faith.  Indeed,  the  jury  verdict  re- 
turned against  the  football  owners  certainly  seemed  to  bring  them  scurrying  back 
to  the  bargaining  table. 

Although  the  courts  have  not  been  uniform  on  this  point,  it  has  been  the  consist- 
ent position  of  the  Antitrust  Division  of  the  Justice  Department  of  both  the  Clinton 
and  Bush  Administrations  that  the  logical  point  for  termination  of  the  implied  im- 
munity flowing  from  an  expired  collective  bargaining  agreement  is  when  the  parties 
have  reached  impasse,  and  "[i]n  no  event,  however,  should  immunity  continue  once 
the  employer  has  made  a  unilateral,  post-impasse  change  in  the  provision  at  issue." 
Brief  for  the  United  States  as  Amicus  Curiae,  Powell  v.  National  Football  League, 
S.  Ct.  No.  89-1421,  at  17  (1990);  see  also  Brief  for  the  United  States  as  Amicus  Cu- 
riae, Williams  v.  National  Basketball  Association,  No.  94-7709  (2d  Cir.  1994); 
Brown.  Thus,  under  the  bipartisan  views  of  both  of  the  last  two  Administrations, 
the  antitrust  laws  should  kick  in  to  constrain  the  owners,  but  for  the  existence  of 
their  special  interest  baseball  exemption. 

Moreover,  the  non-statutory  labor  exemption  does  not  apply  to  agreements  among 
employers,  such  as  the  baseball  owner's  recent  effort  to  impose  a  salary  cap  on  the 
players,  that  have  not  resulted  from  bona  fide,  arm's  length  bargaining  with  the 
union.  Mackey  v.  National  Football  League,  543  F.2d  606,  614  (8th  Cir.  1976),  cert, 
dismissed,  434  U.S.  801  (1977).  Even  those  decisions  riding  the  edge  of  the  spectrum 
in  defining  a  broad  non-statutory  labor  exemption  involved  conditions  that  had  been 
accepted  by  the  players  in  earlier  collective  bargaining  agreements.  National  Basket- 
ball Association  v.  Williams,  1995  U.S.  App.  LEXIS  1531  (2d  Cir.  Jan.  24,  1995); 
Powell  V.  National  Football  League,  930  F.2d  1293  (8th  Cir.  1989),  cert,  denied,  498 
U.S.  1040  (1991).  Thus,  efforts  by  owners  unilaterally  to  impose  new  conditions 
would  not  be  protected  by  the  labor  exemption  and  would  be  subject  to  antitrust 
scrutiny  if  the  baseball  exemption  were  lifl;ed. 

IV.  CONCLUSION 

While  there  is  ambiguity  as  to  the  exact  scope  of  the  non-statutory  labor  exemp- 
tion, the  central  point  for  present  purposes  is  tnat  the  baseball  antitrust  exemption 
covers  far  more  than  the  non-statutory  labor  exemption. 

As  in  any  negotiation,  the  parties  will  only  bargain  meaningfully  if  they  both  have 
some  degree  of  leverage.  In  the  case  of  labor  negotiations  in  baseball,  the  owners 
have  always  had  the  leverage,  beginning  with  the  reserve  clause,  continuing 
through  the  collusion  years,  and  right  up  to  the  present  with  their  attempted  imple- 
mentation of  a  salary  cap.  The  clear  application  of  the  antitrust  laws  would  make 
baseball's  labor  negotiations  a  more  equal  contest  and  would  likely  lead  to  fewer 
strikes  and  lockouts  and  more  baseball  for  the  fans. 
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The  time  has  come  to  end  what  the  Supreme  Court  called  "an  established  aberra- 
tion" in  the  Flood  case.  Baseball's  antitrust  exemption  has  become  a  true  American 
anachronism  that  hurts  consumers  and  tarnishes  one  of  its  national  treasures. 
Clearly,  the  exemption  is  also  partly  responsible  for  stealing  a  World  Series  from 
baseball  fans.  A  decision  by  Congress  to  repeal  the  exemption  created  by  the  Su- 
preme Court  in  1922  would  finally  unite  two  of  America's  grandest  traditions — free 
and  open  market  competition  and  baseball. 

Mr.  Chairman,  I  would  now  be  more  than  happy  to  answer  any  questions  that 
you  or  other  members  of  the  Committee  might  have  for  me.  Thank  you. 

Senator  Thurmond.  Thank  you  very  much. 

We  will  now  go  to  questions  and  we  will  have  5  minutes  a  round. 

Mr.  Cone  and  Mr.  Murray,  it  is  my  belief  that  under  our  free  en- 
terprise system  it  is  fair  for  baseball  players  to  be  highly  com- 
pensated because  of  the  entertainment  value  that  they  provide  for 
millions  of  spectators  when  they  are  pla)dng  ball,  but  the  American 
people  have  a  hard  time  believing  statements  by  players  that  this 
strike  is  not  about  money.  Many  people  were  bemused  to  read  a 
quote  from  an  unnamed  player  who  said  he  loved  the  game  so 
much  he  would  be  willing  to  play  for  only  $3  million  per  year. 

What  is  your  opinion?  Is  this  strike  really  about  money? 

Mr.  Cone.  Well,  let  me  please  address  that,  Mr.  Chairman.  I  was 
at  that  meeting  where  that  quote  was  made  by  that  particular 
player,  and  it  was  taken  out  of  context  and  it  was  supposed  to  be 
in  confidentiality  with  the  mediators.  I  don't  think  that  is  the  case, 
obviously. 

Nothing  could  be  further  from  the  truth.  Money  is  not  the  issue 
here.  We  don't  write  the  checks.  We  have  never  held  a  gun  to  an 
owner's  head  and  made  them  pay  us  a  salary.  Freedom  is  the  issue 
here,  freedom  of  choice  and  the  freedom  to  choose  where  you  want 
to  work. 

To  Senator  Simpson's  question  of  what  is  good  for  the  game  of 
baseball,  we  believe  freedom  of  movement  and  freedom  is  good  for 
the  game  of  baseball,  and  if  you  look  in  recent  years,  the  competi- 
tive balance  has  never  been  better.  We  have  had  a  team  in  Atlanta 
go  from  last  to  first  place  in  1  year  by  freedom  of  movement,  by 
the  ability  to  change  the  complexion  of  your  team  in  1  year.  The 
Philadelphia  Phillies  went  from  last  place  to  the  World  Series  in 
1  year  through  the  freedom  of  movement,  the  old  system,  not  a  re- 
strictive, rigged  system  and  a  salary-cap-t5T)e  system. 

The  issue  really  from  the  players  is  let's  negotiate  a  minimum 
wage,  let's  negotiate  pension  benefits,  and  beyond  that  pay  us  what 
you  want.  We  don't  care  how  much  we  make.  The  fact  of  the  matter 
is  when  that  player  said  he  would  play  for  $3  million,  he  was  cut- 
ting his  salary  in  half  The  fact  of  the  matter  is  most  of  those  play- 
ers would  play  for  free.  Kirby  Puckett,  Eddie  Murray,  Dennis 
Eckersley — players  like  that  would  be  out  on  the  sandlot  playing 
for  free  if  they  didn't  pay  us. 

I  never  in  my  wildest  dreams  thought  I  would  make  this  much 
money.  I  played  7  years  of  minor  league  ball,  one  of  those  years  in 
Charleston,  SC,  in  a  low  A-ball  team,  under  the  control  of  the  clubs 
for  7  years  with  no  choice  to  choose  where  you  want  to  work.  It 
took  me  another  6  years  on  the  major  league  level  before  I  could 
choose  to  go  home  to  Kansas  City,  my  hometown,  and  play  and  get 
involved  in  the  community.  This  issue  is  not  about  money.  It  is 
about  freedom. 
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Senator  Thurmond.  South  Carolina  is  such  a  nice  place  to  live 
you  could  afford  to  play  for  less  down  there,  couldn't  you?  [Laugh- 
ter.] 

Mr.  Cone.  I  might  have  to. 

Senator  Thurmond.  Mr.  Murray. 

Mr.  Murray.  Well,  I  agree  pretty  much  with  what  David  said. 
This  is  definitely  not  a  money  issue  here.  We  are  here — I  mean,  it 
is  about  our  rights.  I  mean,  we  would  like  to  have  the  same  right 
as  everyone  else  in  the  country. 

Senator  Thurmond.  Could  each  of  you  please  briefly  give  me 
your  views  on  whether  you  think  an  independent  baseball  commis- 
sioner would  be  good  for  the  sport?  Do  you  think  that  an  independ- 
ent baseball  commissioner  could  have  helped  end  the  current  strike 
or  avoided  it  in  the  first  place? 

Mr.  Murray.  Yes,  I  definitely  think  it  could  have  solved  the 
strike.  I  mean,  I  think  in  1985  Uebberoth  helped  in  a  major  way 
in  getting  things  done.  I  think  Giamatti  also  did  a  thing  in  1990. 
It  is,  I  think,  a  plus  to  have  someone  neutral  in  that  commis- 
sioner's spot. 

Senator  Thurmond.  Mr.  Cone. 

Mr.  Cone.  Yes;  if  I  could  address  that,  Mr.  Chairman,  there  has 
been  a  lot  of  talk  about  Mr.  Usery's  involvement  for  the  4  months 
in  this  dispute.  We  have  never  rejected  the  framework  that  Mr. 
Usery  recommended.  In  fact,  Mr.  Usery^s  recommendations  became 
public  while  I  was  at  the  White  House  with  the  other  members  of 
the  negotiating  team.  The  owners  circulated  those  recommenda- 
tions without  the  consent  of  Mr.  Usery  to  undermine  the  whole 
process. 

I  think  the  owners  knew  that  by  going  public,  without  Mr, 
Usery's  consent,  with  tentative  recommendations  that  were  in- 
tended to  be  a  framework,  not  a  final  solution  to  this  problem,  that 
the  owners  undermined  the  whole  collective  bargaining  process,  as 
they  have  throughout  this  whole  strike. 

Senator  Thurmond.  Mr.  Fehr. 

Mr.  Fehr.  Just  briefly,  Mr.  Chairman,  there  was  a  question  by 
one  of  your  colleagues  earlier  which  suggested  that  the  reason  we 
don't  have  a  commissioner  was  to  clear  the  way  for  a  war  with  the 
players,  and  I  think  that  is  exactly  accurate.  They  removed  the 
commissioner  because  a  commissioner  is  a  rallying  point;  it  is  a 
focus  of  public  or  congressional  or  media  attention.  It  imbues  that 
individual  with  some  responsibility. 

Instead,  after  they  eliminated  the  commissioner,  they  then  im- 
posed a  21-vote  rule,  meaning  that  it  takes  a  three-quarters  major- 
ity by  the  owners  to  reach  an  agreement.  I  dare  say  perhaps  noth- 
ing would  be  passed  in  this  body  if  you  had  a  three-quarters  vote 
rule.  It  was  an  effort  to  create  the  very  conflict  we  have. 

Senator  Thurmond.  Mr.  Arquit. 

Mr.  Arquit.  An  independent  commissioner  is  fine,  but  it  is  no 
substitute  for  the  antitrust  laws  and  market  forces  if  your  goal  is 
to  protect  the  American  consumer. 

Senator  Thurmond.  Mr.  Fehr  and  Mr.  Arquit,  looking  beyond 
the  current  strike,  do  you  think  that  failure  by  the  Congress  to  act 
on  baseball's  exemption  would  have  an  impact  on  whether  future 
contracts  will  end  in  a  strike? 
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Mr.  Fehr.  I  think  as  long  as  the  law  stays  the  way  it  is,  as  the 
owners  see  it  that  they  have  an  exemption,  I  think  the  likely  result 
is  you  will  have  conflict  every  time  an  agreement  expires. 

Senator  Thurmond.  My  5  minutes  are  up. 

Senator  Leahy.  Thank  you,  Mr.  Chairman.  I  think  I  am  next. 

Senator  Thurmond.  Yes,  you  are  next. 

Senator  Leahy.  Thanks,  Mr.  Chairman. 

Mr.  Cone,  I  apologize  to  you  and  the  others.  When  I  went  out, 
I  don't  know  if  somebody  explained,  but  there  was  a  rollcall  vote 
going  on,  and  under  the  rules  we  get  15  minutes  to  get  to  the  floor 
and  we  have  to  vote  in  person.  That  is  why  different  ones  were 
going  in  and  out  while  you  were  testifying. 

I  was  struck  by  something  you  said  just  as  I  left.  If  I  recollect 
it  correctly,  you  asked  this  question.  Would  Congress  give  major 
league  baseball  this  antitrust  exemption  today  if  they  didn't  have 
one?  Would  we  pass  a  law  to  give  it?  I  can  tell  you  very  clearly  the 
answer  is  no.  If  major  league  baseball  did  not  have  this  antitrust 
exemption,  there  is  no  way  on  God's  green  earth  that  such  an  ex- 
emption would  pass  through  the  Congress  today. 

Mr.  Fehr,  we  have  been  told  by  some  in  the  House  and  many 
here  in  the  Senate  that  they  are  opposed  to  raising  the  minimum 
wage  to  $5.15  an  hour  so  that  we  get  working-class  Americans  up 
to  $10,500  a  year.  Now,  we  talk  about  major  league  players  at  over 
$1  million  in  average  salaries.  Why  should  Congress  worry  about 
whether  they  choose  to  play  or  not? 

Mr.  Fehr.  I  think  two  reasons,  basically,  Senator.  The  first  one 
is  that  one  of  the  unfortunate  results  of  our  continuing  disputes 
with  the  owners — perhaps  the  most  unfortunate  is  a  lot  of  people 
who  are  at  minimum  wage  or  close  to  it  or  have  part-time  or  sea- 
sonal employment  that  surround  baseball  clubs  or  spring  training 
or  any  of  the  other  things  which  go  on  suffer,  unintended  perhaps, 
but  they  lose  it,  and  that  is  a  real  problem.  If  that  problem  is  occa- 
sioned by  a  fault  in  the  underlying  legal  structure  between  baseball 
players  and  baseball  owners,  I  think  that  that  needs  to  be  paid  at- 
tention to. 

Second,  I  think  that  there  is  a  fundamental  question  of  equal 
rights  under  the  law,  and  I  will  turn  it  a  little  bit  in  the  same  way 
that  David  did.  Baseball  players  often  say  we  want  the  same 
rights,  but,  in  fact,  you  can  view  the  antitrust  exemption  perhaps 
as  the  ultimate  special  interest  because  it  literally  is  designed  to 
benefit  28  ownership  groups  in  a  way  that  no  one  else  in  the  coun- 
try is,  and  these  groups  are  among  the  richest,  most  powerful,  and 
most  influential  in  the  entire  country.  It  is  indeed  rare  that  they 
would  be  given  special  status. 

Senator  Leahy.  As  I  said,  such  status  would  not  be  granted 
today  if  we  had  to  take  aflirmative  action  to  continue  it. 

Mr.  Fehr,  in  the  early  history  of  organized  baseball  there  was  an 
attempt  to  form  a  players  league.  We  see  it  in  the  entertainment 
industry;  the  actors  form  their  own  production  companies  and  stu- 
dios, and  so  on.  Why  not  have  players  just  field  their  own  teams, 
start  their  own  league,  sell  stock,  raise  capital,  and  so  forth,  and 
doit? 

Mr.  Fehr.  We  have  been  thinking  about  that,  but  I  think  the  an- 
swer to  that  is  that  whether  or  not 


35-363  0-96-5 


126 

Senator  Leahy.  Are  legal  impediments.  Before  we  go  into  even 
the  obvious  capital  ones  and  things  like  that,  is  there  a  legal  im- 
pediment today  to  doing  that? 

Mr.  Fehr.  Yes,  I  believe  as  a  practical  matter  there  is.  Back  at 
the  time  when  there  were  all  the  independent  leagues,  there  was 
a  lot  of  competition  between  leagues,  between  businesses.  Players 
had  employment  opportunities  that  were  different. 

Essentially,  the  American  and  National  Leagues  merged,  and 
over  time  they  merged  the  minor  leagues  into  them,  struck  agree- 
ments with  the  foreign  leagues  and  became  a  continental-wide  car- 
tel. As  a  practical  matter,  the  players  are  under  contract  for  3,  4, 
5,  6,  7  years  out  into  the  future  in  terms  of  clubs'  unilateral  con- 
trol. Not  all,  but  most  of  the  venues  that  are  possible  to  play  in  are 
controlled  by  the  major  league  clubs,  and  it  would  be  very  difficult 
to  put  that  circumstance  together. 

One  of  the  thoughts  I  have  had  is  that  if  you  really  wanted  to 
solve  this  problem  quickly  and  easily,  which  is  not  to  understand 
the  difficulty  in  doing  it,  just  break  the  American  and  National 
League  up  into  two  separate  entities  and  let  them  compete  with 
one  another.  We  wouldn't  have  the  majority  of  the  problems  we 
now  do  if  that  took  place. 

Senator  Leahy.  Let  me  ask  Mr.  Murray  this  question.  You  have 
been  a  great  player.  I  think  everybody  here  admires  and  respects 
what  you  have  done  both  on  and  off  the  field.  I  don't  know  what 
is  going  to  come  of  this,  but  here  you  have  won  20  games  in  a  sea- 
son. You  have  won  league  championship  games,  helped  the  Blue 
Jays  to  a  World  Series.  You  won  the  American  League  Cy  Young 
Award.  But  you  were  willing  to  forgo  playing  last  year;  you  were 
willing  to  continue  the  strike  into  this  season.  Your  best  playing 
years,  like  anybody  in  your  profession,  are  limited  as  you  go  on. 
What  does  it  say?  Why  are  you  willing  to  do  this? 

Mr.  Murray.  Well,  first,  those  are  Mr.  Cone's  stats.  I  wouldn't 
mind  having  them  on  my  record,  but 

Senator  Leahy.  You  know,  I  started  off  speaking  first  of  you  and 
I  was  thinking,  Mr.  Cone,  as  I  did  that  and  I  apologize.  Both  of 
you — I  mean,  look  at  what  you  are  doing.  Mr.  Cone,  look  at  what 
you  are  doing.  I  mean,  you  must  discuss  this  at  home.  You  have 
been  married  3  years,  and  you  have  been  married  3  weeks. 

Mr.  Cone.  Two  months. 

Mr.  Murray.  Two  years. 

Senator  Leahy.  Two  years,  two  months.  You  must  discuss  this 
at  home.  Why  are  you  willing  to  do  this,  either  one  of  you? 

Mr.  Murray.  Well,  first  of  all,  for  me  it  is  what  I  believe  in.  I 
mean,  I  really  believe  that  we  don't  have  our  rights  as  baseball 
players.  We  are  doing  this  for  the  kids.  I  mean,  I  have  been  in  pro- 
fessional ball  now  22  years,  18  of  them  in  the  majors.  I  have  been 
involved  in  six  of  these  work  stoppages,  and  it  is  not  just  for  me 
or  the  kid  coming  up  in  2  years.  It  is  for  the  kid  down  there  in  the 
sandlot.  I  mean,  this  little  wheel  has  to  stop  of  every  4  years  there 
is  a  work  stoppage,  and  that  is  why  I  think  I  am  so  interested  in 
it.  I  am  tired  of  having  to  have  these  stoppages. 

Mr.  Cone.  Well,  I  think  there  is  a  tremendous  sense  of  respon- 
sibility. For  over  100  years,  players  have  fought  for  the  right  that 
at  some  point  in  their  career  they  can  choose  where  they  want  to 
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work.  It  comes  back  to  the  freedom  issue.  I  wouldn't  be  able  to 
make  the  money  I  have  made  today  if  it  weren't  for  the  players 
that  came  before  me  that  fought  for  this  structure  that  we  have, 
and  this  structure  not  only  allows  us  to  make  a  tremendous 
amount  of  money;  it  is  also  good  for  the  game. 

As  Senator  Simpson  referred  to  earlier,  what  is  really  good  for 
the  game?  Is  an  artificial  rig  on  the  market,  a  salary  cap  on  the 
market  that  restricts  player  movement,  good  for  the  fans  and  good 
for  the  game?  The  owners  write  the  checks.  The  notion  that  they 
need  a  salary  cap  because  they  are  driven  by  the  dumbest  owner — 
as  Mr.  Harrington  said  at  the  mayor's  conference,  the  dumbest 
owner  drives  up  the  market  and  the  rest  of  us  have  to  live  with 
it.  The  notion  that  they  can't  control  themselves — the  owners  need 
salary  caps  or  an  artificial  rig  on  the  market  because  they  can't 
control  themselves?  These  men  run  billionaire  corporations.  Do  you 
mean  to  tell  me  they  can't  budget  their  money? 

We  have  never  once  held  a  gun  to  their  head  and  asked  them  to 
pay  us  these  salaries.  As  I  said  before,  most  of  the  players  would 
play  for  free.  You  know,  that  is  what  we  are  fighting  against.  We 
know  what  we  are  fighting  against.  We  are  fighting  against  the  no- 
tion that  the  owners  can't  control  themselves. 

Senator  Leahy.  My  time  is  up,  but,  Mr.  Cone,  as  I  said,  I  read 
your  stats  and  I  apologize.  It  has  been  a  long  day,  but  I  could 
read 

Mr.  Murray.  Go  ahead,  read  mine  off.  [Laughter.] 

Senator  Leahy.  I  will  read  yours. 

Mr.  Murray.  We  have  got  all  day. 

Senator  Leahy.  I  am  going  to  do  that  on  my  next  round,  but  the 
point  is  that  I  hope  you  do  get  back  to  playing,  both  of  you,  because 
you  have  got  impressive  backgrounds,  but  I  want  you  to  be  able  to 
add  to  it,  not  stop  where  you  are. 

Senator  Thurmond.  Senator  Simpson. 

Senator  Simpson.  Well,  Eddie,  I  knew  that  you  hadn't  received 
the  Cy  Young  Award.  [Laughter.] 

I  have  never  seen  you  pitch. 

Mr.  Murray.  Come  early  to  the  infield  and  watch  me  pitch. 

Senator  Simpson.  Well,  I  would;  I  would  come.  Anyway,  you  are 
both  just  as  impressive  here  as  you  are  on  the  field,  and  I  have 
watched  you  both  with  great  admiration. 

I  thought  the  reason  we  had  a  commissioner  in  the  first  place 
was  the  owners  were  desperate.  The  Black  Sox  scandal  had  hap- 
pened and  Kennesaw  Mountain  Landis,  a  respected  judge,  was  the 
"savior  of  the  game."  Then,  of  course,  that  desperation  passed  in 
the  years  to  come  and  then  they  dumped  Faye  Vincent,  which  was 
an  act  of  desperation  in  reverse. 

Anyway,  let  me  ask  Don  Fehr,  what  is  your  responsibility  to  the 
fans  of  major  league  baseball? 

Mr.  Fehr.  My  responsibility,  and  I  think  the  responsibility  of  the 
players  is  to  do 

Senator  SIMPSON.  To  the  fans. 

Mr.  Fehr.  The  responsibility  of  the  players  to  the  fans  is  to  do 
two  things;  first,  play  the  game  as  hard  as  they  can  and  as  straight 
as  they  can  and  within  the  rules.  The  players  live  by  the  rules.  Sec- 
ond, in  the  context  of  the  labor  disputes  we  are  in  now,  it  is  to  do 
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everything  they  can  to  try  and  find  a  way  to  make  an  agreement 
so  that  the  game  is  played. 

Senator  Simpson.  I  have  some  trouble.  I  sometime  hear  or  read — 
and  I  haven't  had  a  good  chance  to  visit  with  you  since  the  last 
time  many  months  ago,  but  we  wonder,  or  I  do  sometimes,  if  every- 
thing that  is  good  for  the  players  union  is  good  for  the  fans.  I  don't 
believe  that,  just  as  I  don't  believe  what  is  good  for  the  owners  is 
good  for  the  fans. 

I  would  presume  that  you  called  this  strike  or  urged  it  because 
the  players  felt  strongly  about  freedom  and  that  it  would  give  them 
some  very  needed  leverage  to  avert  certain  actions  by  the  owners. 
They  knew  what  was  coming,  and  you  could  see  that  coming,  when 
they  did  what  they  did  and  changed  their  laws,  as  I  portray  it. 

But  is  it  always  good  for  the  fans  whenever  you  get  your  way, 
or  is  it  always  good  for  the  fans  when  the  owners  get  their  way? 
Is  it  good  when  the  play  on  the  field  stops?  Is  it  necessarily  good 
for  the  fans  when  the  players'  salaries  escalate?  As  Senator  Heflin 
said,  does  this  affect  ticket  prices?  Is  it  necessary  for  salaries  to 
rise  above  $1  million  to  provide  the  fans  with  player  quality  that 
they  want  to  see  and  they  enjoyed  in  my  day  when  Stan  Musial 
and  Mickey  Mantle  and  Joe  DiMaggio  and  Yogi  Berra  and  many 
others  were  paid  less? 

I  understand  all  that.  What  I  am  failing  to  understand  is  why 
this  is  a  subject  of  such  overriding  concern  here.  We  are  Senators 
and  we  are  supposed  to  serve  the  public  interest.  Obviously,  you 
reached  a  decision  that  you  have  to  do  what  is  best  for  your  clients, 
even  if  it  may  hurt  the  fans  and  their  ability  to  watch  major  league 
baseball.  So  let  the  players  be  your  concern,  but  the  fan  is  my  con- 
cern. 

Next  time  we  have  a  hearing,  I  would  hope,  Mr.  Chairman,  I 
might  respectfully  suggest  we  hear  from  a  panel  of  fans.  I  would 
like  to  hear  that,  from  that  young  m£in  with  the  petitions,  from  the 
other  people,  and  hear  how  they  feel  about  this.  I  think  that  would 
be  very  interesting. 

What  I  am  tr5dng  to  figure  out  is  why  we  should  be  concerned 
about  ensuring  that  player  salaries  should  continue  to  rise.  I  can 
tell  you  that  the  first  subject  that  comes  up  in  my  town  meetings 
is  how  much  do  you  jerks  get  paid,  and  the  smswer  is  $133,600, 
and  people  nearly  faint  in  the  town  meetings,  pitch  over  on  their 
heads.  Would  you  say  that  again,  Simpson?  You  get  what?  I  say 
I  get  $133,600  and  a  real  big  pension,  and  I  tell  them  what  that 
is.  So  we  make  one-tenth  here  of  what  you  make  as  the  average 
major  league  player,  but  at  least  we  show  up  for  work  every  day. 
I  mean,  that  is  important. 

So  here  we  are.  Can  you  imagine  what  this  is  to  the  average 
American  citizen,  the  average  fan?  I  understand  all  that,  but  the 
reason,  I  gather,  you  want  to  return  to  the  playing  field  would  be 
so  you  can  take  the  owners  to  court  under  the  antitrust  laws  in- 
stead of  striking.  Now,  tell  me  why  the  fans  should  be  concerned 
about  whether  or  not  you  take  the  owners  to  court.  They  don't  care 
about  that.  It  doesn't  make  a  whit  to  them  whether  you  take  the 
owners  to  court. 

I  am  still  trying  to  figure  out  how  the  public  interest  depends  on 
an)rthing  other  than  making  sure  that  some  major  league  baseball 
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is  played  this  year  so  that  we  can  read  about  the  things  we  love 
to  read  about — RBI's  and  shut-outs  and  homeruns — in  the  sports 
pages,  instead  of  the  antics  and  tantrums  and  activities.  I  know 
people  who  were  at  the  White  House  and  I  know  some  of  the  things 
that  were  said  to  Mr.  Usery — not  very  nice.  So  if  you  were  really 
concerned  about  the  fans,  your  players  would  be  out  there  now  on 
the  playing  field. 

It  really  stretches  things  to  claim  the  exemption  forces  you  to 
strike.  Your  clients  are  doing  just  fine.  You  are  not  going  to  get  any 
tears  rolling  down  anybody's  cheeks  about  the  owners  or  the  play- 
ers. It  is  a  sad,  but  real  thing  that  you  are  dealing  with  a  nostalgic 
mystery,  and  that  is  baseball.  There  is  a  generational  gravitational 
pull  that  is  bigger  than  you  are  here. 

There  is  no  remedy  here,  in  my  mind,  for  you — either  side.  This 
is  not  your  court  of  last  resort.  I  think  you  want  to  heed  the  words 
of  Joe  Biden,  but  I  will  not  be  ready  to  do  anything  for  either  side 
and  will  work  very  diligently  to  see  that  it  does  not  take  place.  As 
soon  as  you  solve  it,  I  will  then  vote  to  repeal  the  antitrust  exemp- 
tion and  vote  to  get  an  independent  commissioner  and  work  very 
hard  for  that,  but  I  ain't  doing  nothing  now.  This  is  all  yours,  pe- 
riod. 

Mr.  Fehr.  Can  I  respond,  Senator? 

Senator  SIMPSON.  Yes,  please. 

Mr.  Fehr.  First  of  all,  players  don't  ask  for  anyone's  sjonpathy, 
and  the  last  thing  that  we  believe  the  U.S.  Congress  should  be 
doing  is  ensuring  that  player  salaries  continue  to  rise.  In  fact,  if 
you  have  a  free  market  for  player  salaries,  which  is  the  basic  play- 
ers' position,  player  salaries  will  be  driven  by  only  one  dynamic, 
and  that  is  the  amount  of  income  that  flows  into  the  industry.  We 
have  nothing  to  do  with  that.  We  don't  set  ticket  prices.  We  have 
nothing  to  do  with  television  policy.  If  revenues  go  up,  salaries  will 
go  up.  If  revenues  go  down,  salaries  will  go  down.  If  revenues  flat- 
ten, salaries  will  flatten.  That  is  first. 

The  second  thing  is  that  there  is  this  notion  out  there  that  Mr. 
Selig  referred  to  that  somehow  ticket  prices  are  related  to  player 
salaries.  They  are  not.  There  has  never  been  a  study  done  that  I 
have  seen  which  says  that  player  salaries  are  responsible  for  ticket 
prices,  and  there  is  a  very  sound  economic  reason  for  that. 

All  teams  are  functional  local  monopolies.  They  therefore  charge 
on  the  margin.  If  they  can  get  more  money  in  by  higher  ticket 
prices  and  fewer  fans,  they  do  that.  If  they  think  they  can  get  more 
money  in  by  lower  ticket  prices  and  more  fans,  they  will  do  that. 
Player  salaries  follow  the  revenue  curve;  they  do  not  precede  it. 

Third,  I  am  very  glad  to  hear  that  you  say  that  after  this  is  over 
you  would  be  willing  to  support  removal  of  the  exemption  because 
I  think  that  will  be  very  helpful  in  future  disputes.  I  think  that  I 
differ  with  you  with  respect 

Senator  Simpson.  You  missed  the  part  about  the  commissioner, 
too. 

Mr.  Fehr.  Sure,  a  commissioner;  I  have  no  problem  with  that. 

Senator  Simpson.  You  should  have  a  choice  in  the  selection  along 
with  the  owners.  Then  you  could  turn  it  over  to  binding 

Mr.  Fehr.  They  would  probably  ask  us  to  pay  him,  too. 

Senator  Simpson.  They  probably  will. 
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Mr.  Fehr.  Senator,  as  I  see  the  current  dispute,  we  have  this, 
and  this  is  why  I  think  the  Congress  should  be  interested,  provided 
that  you  beUeve  this  is  something  which  matters  to  the  people.  I 
mean,  if  it  doesn't,  it  doesn't,  but  it  is  basically  this.  Major  league 
players,  unlike  basketball  players  and  unlike  football  players,  when 
they  get  into  a  dispute  with  the  owners,  have  two  choices.  They  can 
accept  what  the  owners  insist  upon  or  they  can  strike.  They  have 
no  other  options. 

Basketball  and  football  players,  as  we  have  seen  in  all  of  their 
recent  disputes,  have  another  one.  They  can  choose  to  sue.  The 
American  public  may  not  care  whether  players  take  the  owners  to 
court,  or  vice  versa,  but  the  effect  on  the  fans  who  want  to  watch 
the  game  is  radically  different.  In  fact,  the  game  goes  on. 

Under  the  current  legal  environment,  the  choice  that  the  owners 
believe  the  players  have  is  you  may  accept  what  we  insist  on  or  you 
may  strike.  So  the  question  is,  for  purposes  of  whether  or  not  the 
game  will  go  forward,  do  we  want  to  have  that  safety  valve,  which 
is,  after  all,  the  same  safety  valve  which  applies  to  all  other  simi- 
larly situated  people. 

Mr.  Cone.  Senator,  if  I  may  add  something  very  brief  to  that? 

Senator  Simpson.  Yes,  Mr.  Arquit. 

Mr.  Cone.  From  a  player's  standpoint,  I  understand  if  you 
brought  a  lot  of  fans  up  here,  we  would  get  batted  around.  I  think 
if  you  could  open  the  owners'  books,  because  our  salaries  are  made 
public  and  they  are  well  aware  of  what  our  salaries  are — I  think 
if  they  knew  what  the  owners'  books  were,  it  might  be  more  of  a 
fair  fight. 

I  think  what  I  can  tell  you  is  the  No.  1  thing  I  get  from  fans  is 
they  want  their  teams  to  win;  they  want  to  be  part  of  a  winning 
team.  It  is  good  for  the  city,  it  is  good  for  the  morale,  it  picks  every- 
body up.  Nobody  talks  about  ticket  prices  when  your  team  is  win- 
ning, and  we  believe  that  anything  close  to  a  free  market  system 
gives  the  fans  a  better  chance  to  have  a  winning  team.  A  rigged 
market  or  a  salary-cap  market  hasn't  produced  very  many  different 
winners  in  the  NBA. 

In  major  league  baseball,  we  have  had  small  markets  win  World 
Series;  we  have  had  Minnesota,  we  have  had  Kansas  City,  we  have 
had  St.  Louis.  In  a  free  market  system,  we  have  had  Atlanta  go 
from  last  to  first  in  1  year.  I  think  the  fans  overall — besides  saying 
that  the  players  make  too  much  money,  if  they  knew  how  much  the 
owners  make,  maybe  that  would  be  a  different  story.  But  the  bot- 
tom line  is  they  want  to  win,  and  we  think  by  protecting  this  free 
market  system  that  the  fans  will  have  a  better  chance  to  have  a 
winning  team. 

Senator  Simpson.  Thank  you. 

Senator  Thurmond.  Senator  Leahy. 

Senator  Leahy.  I  just  wanted  to  add,  Mr.  Chairman,  that  earlier 
I  was  looking  at  Mr.  Murray  and  reciting  Mr.  Cone's  impressive 
statistics,  and  I  apologize,  but  not  for  the  statistics;  they  were  im- 
pressive for  both  of  you. 

I  first  watched  Mr.  Murray  play  shortly  after  I  came  here  to  the 
Senate  when  my  boys  were  a  lot  smaller  than  I  described  earlier 
up  in  Baltimore,  and  we  were  there  cheering  you  on  in  1983.  I 
would  note  for  the  record  that  another  reason  I  would  like  both  of 
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you  and  so  many  other  ball  players  of  your  stature  around  the 
country  to  get  back  to  play — in  your  case,  180  hits  more  and  you 
are  at  3,000,  a  pretty  impressive  record;  59  more  homeruns,  which 
I  don't  doubt  you  will  hit  if  you  are  back  there  playing,  and  you 
are  at  500. 

Those  are  pretty  impressive  statistics  for  anybody,  but  I  would 
like  to  see  you  get  back  there.  I  would  like  to  see  Cal  Ripken  get 
back  and  play  and  make  his  impressive  record.  I  think  most  of  us, 
no  matter  what  team  we  support,  would  like  to  see  you  back  play- 
ing, and  we  would  like  to  see  the  animosity  that  unfortunately  has 
built  up  somehow  ameliorated  and  get  back  so  that  some  day  my 
children  will  be  bringing  their  children  to  these  same  games. 

You  both  are  impressive  players.  I  just  want  you  back  out  there. 
I  don't  want  you  in  a  committee  room.  I  want  you  out  on  the  field. 
You  probably  would  rather  be  there  yourselves. 

Thank  you. 

Senator  Thurmond.  Senator  Specter. 

Senator  Specter.  Thank  you,  Mr.  Chairman. 

Mr.  Fehr,  the  strike  started  on  August  12.  We  missed  the  last 
part  of  the  season;  a  lot  of  very  interesting  records  at  issue.  We 
missed  the  league  championship  games,  we  missed  the  World  Se- 
ries, and  here  we  are  still  talking  about  a  settlement,  a  mediator. 
Couldn't  you  have  finished  the  season,  allowed  the  fans  to  see  all 
those  games,  and  still  be  in  about  the  same  position  that  you  are 
now  negotiating,  trying  to  figure  out  what  to  do  for  spring  training? 

Mr.  Fehr.  Our  view  was  at  that  time  that  picking  a  strike  date 
which  would  allow  an  opportunity  for  the  matter  to  be  resolved  in 
order  to  save  most  of  the  season  was,  on  balance,  the  best  choice 
to  make,  and  that  is  why  that  date  was  selected.  Had  we  believed 
at  the  time  that  which  I  believe  now,  which  was  that  there  was  no 
agreement  that  the  owners  would  have  made  under  any  cir- 
cumstances, then  I  would  have  opted  to  recommend  a  much  later 
date.  But  the  thought  at  the  time  was 

Senator  Specter.  You  would  have  finished  the  season? 

Mr.  Fehr.  Either  finished  the  season  or  come  close  to  it.  But 
having  said  that,  we  were  in  the  following  difficulty.  The  owners' 
position  was  that  they  would  not  promise  not  to  make  unilateral 
changes  in  the  off-season  that  would  destroy  the  contract  structure. 
Given  that,  the  only  alternative  the  players  had  was  to  strike  or 
to  submit  to  that.  We  can  quarrel,  and  we  second-guess  dates  from 
time  to  time,  too,  but  the  judgment  was  that  date  was  most  likely 
to  achieve  an  agreement  for  the  end  of  the  season.  We  were  wrong. 

Senator  Specter.  I  know  that  I  am  looking  at  it  by  20/20  hind- 
sight now,  but  the  fact  is,  as  it  has  worked  out,  that  had  you 
played  the  balance  of  the  season  and  the  league  championship 
games  and  the  World  Series,  you  would  be  in  about  the  same  posi- 
tion you  are  now,  and  I  bring  that  up  from  the  point  of  view  of 
identifying  a  negotiating  mistake.  I  know  it  is  20/20  hindsight,  but 
you  could  have  had  the  season  and  be  roughly  where  you  are  now, 
which  leads  me  to  my  next  question. 

If  you  knew  that  Congress  was  not  going  to  do  anything,  that 
there  is  not  going  to  be  any  legislation,  would  that  alter  your  view 
and  put  you  back  at  the  bargaining  table  with  a  little  more  deter- 
mination to  try  to  settle  it  with  management? 
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Mr.  Fehr.  Management  has  fostered  the  view,  Senator,  that 
somehow  the  players  are  not  interested  in  negotiating.  I  flatly  re- 
ject that.  I  defy  anyone  who  reviews  the  negotiating  notes  on  a 
neutral  basis  to  come  to  that  conclusion. 

Senator  Specter.  Well,  Mr.  Fehr,  isn't  it 

Mr.  Fehr.  Let  me  explain  why,  and  it  is  important  that  I  do 
that. 

Senator  Specter.  Well,  OK  I  have  only  got  10  minutes. 

Mr.  Fehr.  The  owners  have  walked  out  of  the  negotiations  four 
separate  times.  The  players  have  not.  The  second  thing  is — and  I 
understand  we  are  short  on  time  and  I  will  conclude  with  this — 
we  would  like  the  Congress  to  act.  We  think  it  is  important.  We 
think  the  problem  in  the  law  needs  to  be  rectified.  We  never  as- 
sume it  and  we  never  rely  on  it. 

What  we  do  say,  though,  is  that  in  the  absence  of  having  that 
safety  valve,  the  only  other  option  open  is  to  continue  the  strike. 
The  players  would  like  nothing  more  than  to  reach  an  agreement. 
We  have  never  walked  out  of  the  talks;  the  owners  have  four  sepa- 
rate times. 

Senator  Specter.  Well,  Mr.  Fehr,  I  just  have  a  sense,  and  I  could 
be  wrong,  but  I  have  a  sense  that  there  has  been  some  reliance, 
how  much  I  don't  know,  on  getting  some  action  out  of  Congress.  I 
have  a  sense  that  if  you  had  a  clear  picture  that  you  are  not  going 
to  get  anything  out  of  Congress,  which  I  don't  think  you  are,  you 
might  be  investing  your  energies,  instead  of  in  this  hearing  and  in 
the  statements,  at  the  negotiating  table.  As  one  person,  I  would 
just  urge  you  to  go  back  to  the  table. 

Mr.  Fehr.  Senator,  we  will  be  back  at  the  table  as  soon  as  they 
want  to.  We  never  left  it.  Second,  I  must  tell  you,  though,  in  all 
candor,  that  if  the  view  you  just  suggested  is  taken  to  heart  by  the 
owners,  that  will  merely  cause  them  to  stiffen.  This  is  a  strike,  as 
I  think  Senator  Simpson  so  appropriately  put  it,  that  they  forced 
and  were  planning  2  years  ago. 

Senator  Specter.  Mr.  Fehr,  Lenny  Dykstra,  a  great  favorite  ev- 
erywhere, but  especially  in  Philadelphia 

Mr.  Fehr.  And  in  New  York  where  he  used  to  play,  where  I  live 
now. 

Senator  Specter.  Well,  right.  Those  homeruns  he  hit  in  the  rain 
are  really  memorable  in  the  Series.  But  you  have  Lenny  Dykstra 
having  stated  his  interest  in  resuming,  going  back,  even  without 
something  that  may  satisfy  you.  I  would  like  to  ask  you  the  ques- 
tion about  to  what  extent  that  is  a  risk,  but  let  me  ask  you  if  you 
have  had  any  conversations  with  Lenny  Dykstra  about  the  strike 
and  the  purpose  of  the  strike. 

Mr.  Fehr.  Since — well,  let  me  back  up.  The  owners  and  the  play- 
ers operate  entirely  differently.  Every  player  is  invited  to  every 
meeting  we  have  with  anyone  at  any  time,  including  all  the  nego- 
tiating meetings,  and  they  participate  fully.  Most  of  the  owners  are 
prohibited  from  going  to  negotiating  meetings.  Players  are  per- 
mitted to  say  whatever  they  want  publicly.  Owners  have  gag  rules. 
Players  have  majority  votes  on  ratification.  Owners  have  21-vote, 
three-quarters  rules.  There  are  big  differences. 

Second,  since  Mr.  Dykstra's  comments,  I  have  spoken  with  him; 
other  members  of  the  stsiff  have,  other  players  have.  He  has  been 
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at  a  number  of  meetings  in  the  past,  he  has  views;  he  is  fully  enti- 
tled to  them.  As  he  frankly  admitted  to  me,  at  the  time  he  made 
the  comments  on,  I  believe  it  was  ESPN,  he  was  not  aware  of  the 
elements  that  at  that  time  were  being  discussed.  We  have  meetings 
tomorrow  in  Orlando  and  what  his  job  is,  if  he  wants  to  take  a  dif- 
ferent view  than  the  union  as  a  whole,  is  to  persuade  the  other 
players  that  he  is  right,  and  he  will  have  ample  opportunity  to  do 
that. 

Senator  Specter.  Mr.  Fehr,  have  you  ever  had  a  conversation 
with  Mr.  Dykstra  where  you  said  that  the  real  purpose  of  the 
strike  is  to  end  the  antitrust  exemption? 

Mr.  Fehr.  No. 

Senator  Specter.  I  have  one  more  question,  Mr.  Chairman,  if  I 
might  ask  it,  of  Mr.  Cone.  You  talk  about  small-team  markets  and 
you  talk  about  the  owners'  books.  I  am  very  concerned,  and  many 
of  us  are  here,  about  the  small-team  markets.  I  know  Pittsburgh 
has  had  championship  baseball  teams  and  done  very,  very  well,  but 
would  your  attitude,  Mr.  Cone,  be  different  about  carrying  on  the 
strike  if  you  knew  that  the  current  arrangement  would  mean  that 
teams  like  the  Pittsburgh  Pirates  would  have  to  move  and  couldn't 
stay  in  the  locale  where  there  has  been  so  much  loyalty  built  up 
with  the  fans? 

Mr.  Cone.  Well,  Senator  Specter,  with  all  due  respect,  I  play  in 
a  small  market.  I  am  very  concerned  about  the  small  markets.  I 
grew  up  in  Kansas  City,  MO.  I  was  a  Royals  fan  all  my  life.  It  took 
me  14  years  before  I  could  get  back  there  and  play. 

We  have  made  several  proposals  with  respect  to  the  revenue 
sharing  plan  that  got  more  money  quicker  to  the  small  markets 
and  were  flatly  rejected;  not  only  flatly  rejected,  but  they  came 
back  at  us  with  counter  proposals  that  gave  kickbacks  to  the  rich 
teams.  This  has  never  been  about  helping  the  small  markets.  This 
has  been  about  making  the  rich  teams  richer. 

Senator  Specter.  Well,  let  me  conclude  just  by  urging  you  to  see 
if  you  can't  go  to  binding  arbitration  on  a  voluntary  basis. 

Mr.  Fehr.  Senator,  we  are  prepared  to  do  that  and  have  so  indi- 
cated, and  I  would  certainly  encourage  the  clubs  to  talk  to  us  about 
that.  I  think  that  is  an  excellent  suggestion. 

Senator  Specter.  Well,  perhaps  that  is  something  that  may  come 
out  of  these  hearings,  and  I  compliment  Senator  Thurmond  for  con- 
vening these  hearings.  I  think  that  they  have  been  useful  in  dis- 
playing the  concern  on  all  sides,  and  a  lot  of  anger  that  you  have 
seen  here,  somewhat  subdued,  during  the  course  of  these  hearings. 

The  best  idea  that  I  have  as  to  what  to  do  would  be  binding  arbi- 
tration. The  owners  liked  what  they  got  on  mediation.  Maybe  they 
would  be  willing  to  take  a  chance  so  we  could  play  ball. 

Thank  you  very  much. 

Senator  Thurmond.  Thank  you.  Senator. 

Mr.  Fehr,  if  you  believe  it  is  important  to  temporarily  modify  the 
nonstatutory  labor  exemption  to  resolve  the  current  strike,  as  in 
the  Hatch-Moynihan  bill,  do  you  think  that  you  will  be  seeking  a 
similar  change  when  future  contracts  expire? 

Mr.  Fehr.  No,  Mr.  Chairman.  The  reason  for  that  is  very  simple. 
I  was  asked  by  Senator  Hatch  and  by  Senator  Moynihan  what  does 
it  take  to  end  the  strike  now.  In  general  terms,  if  the  Thurmond- 
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Leahy  bill  were  enacted,  that  would  go  a  long  way.  We  would  insti- 
tute litigation,  but  I  could  not  recommend  to  the  players  that  they 
end  the  strike  immediately.  I  could  imder  the  other  bill.  That  is  the 
only  difference,  and  it  is  a  one-time-only  suggestion. 

Senator  Thxjrmond.  Mr.  Arquit,  in  your  written  testimony  you 
used  allocation  of  local  broadcast  rights  as  an  example  of  an  anti- 
trust violation  which  is  not  covered  by  the  Sports  Broadcasting  Act 
and  exists  only  because  of  baseball's  special  antitrust  exemption. 

As  you  are  no  doubt  aware,  the  baseball  bill  that  Senator  Leahy 
and  I  introduced  yesterday  and  the  other  legislation  pending  before 
the  Congress  would  not  disturb  the  Sports  Broadcasting  Act,  which 
shields  league-wide  contracts  with  networks  from  the  antitrust 
laws. 

Do  you  believe  that  the  Congress  should  reexamine  issues  in  the 
Sports  Broadcasting  Act? 

Mr.  Arquit.  In  the  ideal  world,  I  am  sure  that  I  would.  On  the 
other  hand,  if  we  let  perfect  be  the  enemy  of  good  in  this  context, 
we  might  never  get  an3rwhere.  The  Sports  Broadcasting  Act  is  spe- 
cial-interest legislation;  of  course,  it  is.  As  someone  who  believes  in 
the  antitrust  laws,  I  don't  like  to  see  those  things. 

On  the  other  hand,  it  is  not  clear  that  that  act  has  any  affirma- 
tive harm  right  now  in  the  sense  that  it  was  passed  back  in  1961 
when  the  antitrust  laws  were  applied  somewhat  arbitrarily.  The 
way  they  are  applied  today,  with  the  rule  of  reason,  it  is  very  likely 
that  much  pooling  of  at  least  network  and  league  types  of  telecast- 
ing would  pass  muster  under  the  rule  of  reason.  So  the  bottom  line 
is  I  think  the  Sports  Broadcasting  Act  is  unnecessary,  but  I  am  not 
sure  it  does  a  lot  of  affirmative  harm  right  now. 

I  would  say  one  thing  luider  that  that  it  talks  in  terms  of 
leagues.  So  even  if  that  applied,  we  would  see  more  competition 
with  respect  to  telecasting  than  we  do  now  because  presumably,  to 
obtain  its  exemption,  the  American  £ind  National  Leagues  at  least 
would  have  to  compete  with  each  other,  as  opposed  to  major  league 
baseball  contracting  as  a  luiified  group. 

Senator  Thurmond.  Mr.  Arquit,  as  an  antitrust  expert  and  a 
former  antitrust  prosecutor,  would  you  please  give  us  your  opinion 
on  the  Major  League  Baseball  Antitrust  Reform  Act  which  Senator 
Leahy  and  I  introduced  yesterday? 

Mr.  Arquit.  I  think  that  it  is  good  legislation  and  that  it  should 
be  passed.  Again,  it  has  a  couple  of  carve-outs  in  it,  the  one  on  the 
Sports  Broadcasting  Act  I  just  spoke  about.  It  has  a  second  one 
with  respect  to  the  minor  leagues.  I  am  not  convinced,  although  I 
haven't  done  independent  work  on  this,  that  there  is  a  need  for  a 
carve-out  on  the  minor  leagues,  but  it  is  certainly  as  to  which  there 
has  been  a  lot  of  hyperbole  and  a  lot  of  discussion  and  the  fact  may 
be  that  it  is  necessary  to  have  that  in  there  to  have  the  bill  passed. 
So  I  would  accept  the  bill  the  way  that  it  is. 

Senator  Thurmond.  Finally,  I  would  like  to  ask  the  panel,  all 
four  of  you,  the  same  question  I  asked  the  owners.  Some  have  sug- 
gested that  the  extended  strike  will  be  an  opportunity  for  soccer, 
a  new  baseball  league,  or  other  sports  to  gain  some  of  the  attention 
that  the  American  public  has  in  the  past  devoted  to  baseball.  Do 
you  believe  that  this  is  likely,  and  does  that  possibility  concern 
you? 
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Mr.  Fehr.  I  will  start  out.  I  don't  know  how  likely  it  is,  but  I 
think  it  is  clear  that  when  one  form  of  entertainment,  and  that  is 
essentially  what  major  league  baseball  is,  ceases  to  be  ongoing, 
then  people  will  turn  to  other  things  and  you  don't  always  get  all 
of  them  back,  and  certainly  that  is  a  concern. 

Senator  Thurmond.  Mr.  Cone. 

Mr.  Cone.  Mr.  Chairman,  with  all  due  respect,  I  have  to  concur 
with  you  100  percent.  We  are  worried  about  that.  We  are  losing 
market  share  as  we  speak.  We  are  losing  fans.  It  seems  like  on  the 
polls  that  kids  take  nowadays,  baseball  is  fourth  or  fifth,  some- 
times not  even  rated.  You  get  NBA,  you  get  football,  you  get  soccer. 
I  think  it  is  sort  of  a  residual  effect  over  the  last  few  years  and 
the  eight  straight  work  stoppages.  It  is  not  just  this  one  strike.  You 
have  got  to  look  at  the  eight  consecutive  work  stoppages,  which  is 
more  than  all  the  other  sports  combined.  It  is  the  cumulative  effect 
of  that  that  has  pushed  baseball  from  No.  1  back  in  the  1950's  and 
1960's  to  No.  5  or  No.  6  now. 

So  you  can  blame  it  on  this  strike,  if  you  will,  which  is  a  big  part 
of  it.  This  is  probably  the  ugliest  one,  but  it  is  really  the  cumu- 
lative effect  of  all  these  strikes,  and  it  all  comes  back  in  the  end 
to  the  antitrust  exemption. 

Senator  Thurmond.  Mr.  Murray. 

Mr.  Murray.  Yes,  I  am  concerned  about  it,  also.  I  would  like  to 
first  say  I,  for  one,  am  sick  and  tired  of  seeing  basketball  slam 
dunks  going  on  during  the  middle  of  what  I  call  our  time,  which 
is  the  summer.  We  are  the  only  sport,  I  think,  that  doesn't  work 
together,  I  mean,  as  a  whole.  I  am  saying  I  think  you  have  basket- 
ball with  the  ownership  and  the  players  working  together.  I  think 
hockey  tries  to  do  the  same  thing.  Baseball  is  the  only  one  where 
we  can't  get  any  cooperation,  I  think,  from  them  in  that  aspect.  So, 
to  me,  again,  to  the  bottom  line,  they  are  above  the  law.  I  mean, 
we  just  can't  seem  to  work  in  that  area. 

Thank  you. 

Senator  Thurmond.  Mr.  Arquit. 

Mr.  Arquit.  Sure,  I  am  concerned,  but  again  this  is  very  predict- 
able. This  is  just  market  forces  at  work.  The  markets  are  harsh, 
and  as  one  type  of  good  or  service  tends  not  to  be  available,  con- 
sumers switch  to  alternatives  eventually.  So  predictable,  but  con- 
cerned. 

Senator  THURMOND.  Senator  Leahy. 

Senator  Leahy.  I  found  your  answers  interesting.  I  do  think 
there  is  a  problem  if  this  continues,  and  it  bothers  me  as  one  who 
thinks  that  watching  baseball  in  many  ways  is  like  watching  a 
chess  game  when  you  watch  the  maneuvering,  the  planning  that 
goes  in  when  you  bring  the  infield  closer,  when  you  move  back,  I 
mean  when  you  plan  when  you  are  going  to  sacrifice.  I  mean,  it  is 
very,  very  interesting  to  watch,  but  it  is  sort  of  a  case  where  you 
kind  of  pick  it  up  somewhat  by  osmosis  and  one  generation  hands 
it  on  to  the  other,  and  on  and  on. 

I  really  fear  that  enormous  damage  is  being  done  today  in  base- 
ball. I  wish  I  could  wave  a  magic  wand  to  have  this  all  stopped. 
You  probably  do,  too,  and  I  think  it  goes  too  far  from  where  its 
roots  were.  It  is  never  going  to  be  what  it  was  in  the  1940's  and 
1950's  and  1960's,  but  then  nothing  else  is.  But  I  worry  that  the 
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evolution  is  not  the  evolution  it  should  be.  I  mean,  every  sport  will 
evolve,  but  I  worry  this  one  may  evolve  the  wrong  way.  I  hope, 
again,  as  I  said,  that  you  will  be  back  playing  soon. 

Mr.  Cone.  Senator  Leahy,  if  I  may  interject  at  that  point,  I 
couldn't  agree  more  again,  but  there  was  about  V2  hour  in  the  last 
4  months  of  the  strike  where  we  had  some  constructive  talks.  We 
talked  about  a  potential  World  Cup  or  Olympic  Game  forum,  and 
if  you  look  at  the  NBA  and  the  Dream  Team,  the  success  globally 
that  the  NBA  had  with  that  Dream  Team  concept — everybody 
knew  that  the  Dream  Team  was  going  to  win  by  50  points  every 
time.  There  was  no  competition. 

If  you  had  that  sort  of  a  forum  in  baseball,  could  you  imagine 
Robbie  Alomar  and  Juan  Gonzalez  and  Carlos  Vallerga  playing  for 
a  Puerto  Rican  national  team,  or  £in  Andres  Galleraga  playing  for 
a  Venezuelan  national  team,  and  all  the  great  players  in  the  Do- 
minican— what  kind  of  a  team  would  Cuba  have?  We  could  finally 
get  Japan  in  a  global  World  Series  concept.  You  know,  the  forum 
is  there  for  this  game  to  grow  like  we  have  never  seen  before. 

Senator  Leahy.  I  know  it  is. 

Mr.  Cone.  That  conversation  lasted  a  total  of  about  V2  hour  be- 
fore the  lawyers  on  the  other  side  cut  it  off. 

Senator  Leahy.  It  should  have  been  a  lot  longer.  Would  you  also 
agree  with  something  I  had  said  earlier  that  we  should  keep  the 
playoffs  and  the  Series  on  free  media?  There  had  been  talk  by  some 
that  it  might  some  day  go  to  pay-per-view.  Would  you  agree  with 
me  that  these  especially  should  stay  on  free  media — I  mean,  media 
you  can  get  without  having  to  pay  for  a  cable  system  or  pay  for 
pay-per-view? 

Mr.  Fehr, 

Mr.  Fehr.  From  my  standpoint,  it  seems  to  me  that  purely  from 
a  marketing  standpoint,  having  those  games  available  on  the  easi- 
est and  most  widespread  basis  possible  that  was  in  the  best  long- 
term  interests  of  the  sport — so  I  hope  that  people  would  do  that. 
I  have  a  suspicion,  however,  that  whatever  the  technology  turns 
out  to  be  by  which  systems  are  delivered  20  years  from  now,  base- 
ball will  probably  be  doing  mostly  what  everyone  else  is.  But  from 
the  players'  standpoint,  there  is  no  reason  why  it  shouldn't  be  the 
most  widely  available  transmission  possible. 

Senator  Leahy,  Mr.  Cone. 

Mr.  Cone.  Yes,  Senator.  I  think  one  of  the  biggest  mistakes  ever 
made  in  baseball  with  regard  to  television  is  when  CBS  took  it 
away  from  NBC  and  we  got  rid  of  the  Saturday  Game  of  the  Week. 
It  seemed  like  CBS  put  all  their  eggs  in  the  post-season  basket  and 
wanted  9  o'clock  starting  times  for  the  World  Series,  hoping  for  a 
big  market  matchup.  You  know,  seeing  Tony  Kubek  and  Joe 
Garagiola  on  NBC  on  the  Saturday  Game  of  the  Week  was  what 
I  grew  up  with.  Without  a  doubt,  I  think  baseball  sorely  misses 
that.  I  know  I  do. 

Senator  Leahy.  Mr.  Murray. 

Mr.  Murray.  I  think  it  should  still  be  there.  I  think  the  more 
people  that  watch — I  mean,  why  not  have  more  people  there  to 
view,  you  know,  us  doing  what  we  do  best,  which  is  playing  base- 
ball? 

Senator  Leahy.  Mr.  Arquit. 
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Mr.  Arquit.  Absolutely.  I  like  to  watch  baseball  for  free. 

Senator  Leahy.  Thank  you.  Thank  you,  Mr.  Chairman. 

Senator  Thurmond.  I  wish  to  thank  all  of  the  witnesses  on  all 
the  panels  who  came  and  testified  today.  We  appreciate  getting 
your  views.  I  will  hold  the  record  open  for  members  who  may  wish 
to  submit  additional  questions  to  the  witnesses  to  be  answered  in 
writing. 

Today's  hearing  is  concluded. 

[Whereupon,  at  6  p.m.,  the  subcommittee  was  adjourned.] 
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104th  congress 
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S.415 


To  apply  the  antitrust  laws  to  major  league  baseball  in  certain  circumstances, 
and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  14  (legislative  day,  January  30),  1995 
Mr.  Hatch  (for  himself,  Mr.  Moynihax,  Mr.  Graham,  and  Mr.  Bikgaaian) 
introduced  the  folIo\ving  bill;  which  was  read  twice  and  referred  to  the 
Committee  on  the  Judiciary 


A  BILL 

To  apply  the  antitrust  laws  to  major  league  baseball  in 
certain  circumstances,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  shall  be  kno^vn  as  the  "Professional  Base- 

5  ball  Antitrust  Reform  Act  of  1995". 

6  SEC.  2.  APPLICATION  OF  THE  ANTITRUST  LAWS  TO  PRO- 

7  FESSIONAL  MAJOR  LEAGUE  BASEBALL. 

8  The  Clayton  Act  (15  U.S.C.  12  et  seq.)  is  amended 

9  bv  adding  at  the  end  the  follo\\inff  new  sections: 
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2 

1  "SEC.  27.  APPLICATION  OF  THE  ANTITRUST  LAWS. 

2  "(a)  In  General. — The  antitrust  laws  shall  apply 

3  to  the  business  of  organized  professional  major  league 

4  baseball  with  respect  to  labor  relations  between  labor  and 

5  management  (including  agreements  between  the  labor  or- 

6  ganization  representing  the  players  of  professional  major 

7  league   baseball   and   the   owners   of  professional   major 

8  league   teams  and   agreements  between  such   individual 

9  owners  and  players). 

10  "(b)  Rules  of  Construction. — Nothing  in  this 

1 1  section  shall  be  construed  to  affect — 

12  "(1)    the   outcome   of  any  antitrust   litigation 

13  based  on  any  area  or  activity  of  the  business  of  pro- 

14  fessional  baseball  other  than  the  area  of,  or  an  activ- 

15  ity  relating  to,  relations  between  labor  and  manage- 

16  ment  of  major  league  baseball; 

17  "(2)  the  application  of  Public  Law  87-331  (15 

18  U.S.C.    1291    et    seq.)    (commonly   known    as    the 

19  'Sports  Broadcasting  Act  of  1961');  or 

20  "(3)  the  applicability  or  nonapplicability  of  the 

21  antitrust    laws    to    professional    baseball's    amateur 

22  draft,  the  minor  league  reserve  clause,  the  Profes- 

23  sional  Baseball  Agreement,  or  any  other  matter  re- 

24  lating  to  the  minor  leagues. 
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1  "SEC.  28.  THE  NONSTATUTORY  LABOR  EXEMPTION. 

2  "(a)  In  General. — The  nonstatutory  labor  exemp- 

3  tion  from  the  antitrust  laws  shall  not  apply  to  any  term 

4  or  condition  that — 

5  "(1)  is  unilaterally  imposed  or  maintained  by 

6  any  party  that  has  been  subject  to  an  agreement  be- 

7  tween  the  owners  of  major  league  baseball  and  the 

8  labor  organization  representing  the  players  of  major 

9  league  baseball;  and 

10  "(2)  differs  substantially  from  the  provisions  of 

1 1  the  basic  agreement  between  the  two  parties  that  ex- 

12  pired  on  December  31,  1993. 

13  "(b)  Rules  of  Construction. — 

14  "(1)    In    GENERAL. — Nothing    in    this    section 

15  shall  otherwise  be  construed  to  affect  the  scope  or 

16  application  of  the  nonstatutory  labor  exemption  from 

17  the  antitrust  laws. 

18  "(2)   Definition. — ^As  used   in   this   section, 

19  'term  or  condition'  does  not  include  a  strike  or  lock- 

20  out. 

21  "(c)  Termination. — Subsection  (a)  shall  not  apply 

22  to  conduct  that  is  incidental  to,  or  that  occurs  after,  the 

23  mutual  adoption  of  an  agreement  between  the  owners  of 

24  major  league  baseball  and  the  labor  organization  rep- 

25  resenting  the  players  of  major  league  baseball  to  replace 

26  the  basic  agreement  between  the  two  parties  that  expired 

•S  415  IS 
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1    on  December  31,  1993,  but  shall  apply  to  other  conduct 
2'  occurring  before  the  adoption  of  such  an  agreement.". 

O 


•S  415  IS 


142 


104th  congress 
1st  Session 


S.416 


To  require  the  application  of  the  antitrust  laws  to  major  league  baseball, 
and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  14  (legislative  day,  January  30),  1995 

Mr.  THLTtMOKD  (for  himself  and  Mr.  LEAm')  introduced  the  following  bill; 

which  was  read  twice  and  referred  to  the  Committee  on  the  Judician- 


A  BILL 

To  require  the  application  of  the  antitrust  laws  to  major 
league  baseball,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Major  League  Baseball 

5  Antitrust  Reform  Act  of  1995". 

6  SEC.  2.  APPUCATION  OF  THE  ANTITRUST  LAWS  TO  PRO- 

7  FESSIONAL  MAJOR  LEAGUE  BASEBALL. 

8  The  Clarion  Act  (15  U.S.C.  12  et  seq.)  is  amended 

9  by  adding  at  the  end  the  following  new  section: 
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2 

1  "Sec.  27.  (a)  Subject  to  subsection  (b),  the  antitrust 

2  laws  shall  apply  to  the  business  of  professional  major 

3  league  bjiseball. 

4  "(b)  Nothing  in  this  section  shall  be  construed  to  af- 

5  feet — 

6  "(1)  the  appUcation  of  the  antitrust  laws  to 

7  baseball's  amateur  draft,  the  minor  league  reserve 

8  clause,  the  Professional  Baseball  Agreement,  or  any 

9  other  matter  relating  to  the  minor  leagues;  or 

10  "(2)  the  application  of  Pubhc  Law  87-331  (15 

11  U.S.C.    1291    et    seq.)    (commonly   known    as    the 

12  Sports  Broadcasting  Act  of  1961).". 
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Questions  and  Answers 
responses  to  senator  leahy's  questions  from  allan  h.  selig 

Question  la.  What  is  the  current  status  of  your  search  for  a  Commissioner  and 
in  the  absence  of  a  strong,  independent  Commissioner,  who  should  the  American 
people  look  to  "to  protect  the  best  interests  of  Baseball"  for  its  many  fans? 

Answer  la.  One  of  the  first  acts  which  I  took  as  Chairman  of  the  Executive  Coun- 
cil when  Fay  Vincent  resigned  was  to  appoint  a  search  committee  for  a  new  Com- 
missioner. The  search  committee  hired  an  independent  executive  search  firm  and 
considered  almost  400  candidates.  The  committee  came  to  the  ownership  meetings 
in  January,  1994  prepared  to  make  a  recommendation  to  ownership.  At  that  time, 
the  major  league  clubs  decided  instead  that  they  finally  had  to  face  and  solve  their 
labor  problems  themselves  and  that  it  would  be  unfair  to  install  a  new  Commis- 
sioner in  the  middle  of  a  what  could  (and  did)  become  a  major  labor  dispute.  The 
Clubs'  bargaining  position  had  been  carefully  developed  over  a  2-year  period  and  ne- 
gotiations with  the  Union  were  commencing.  Even  the  leading  candidates  for  the  po- 
sition agreed  that  inserting  a  new  Commissioner  at  this  critical  juncture  would  be 
a  mistake  and  would  doom  the  new  Commissioner  to  failure.  In  the  absence  of  a 
Commissioner,  the  powers  of  the  Commissioner  are  exercised  by  the  Major  League 
Executive  Council,  consisting  of  the  two  League  Presidents  and  eight  owners.  That 
includes  the  powers  to  sanction  clubs  and  owners,  which  in  fact  has  been  done. 

Question  lb.  Is  it  true  that  the  newly  restructured  Major  League  Agreement  not 
only  fails  to  include  lifetime  tenure  as  a  guarantee  of  independence  but  also  gives 
the  owners  the  power  to  fire  the  Commissioner,  if  one  is  ever  selected,  without 
cause? 

Answer  lb.  The  recent  changes  made  in  the  Major  League  Agreement  did  not 
touch  upon  these  areas.  The  Major  League  Agreement  has  never  included  lifetime 
tenure  for  a  Commissioner,  and  the  Agreement  is,  and  has  been,  silent  on  the  issue 
of  dismissal  of  the  Commissioner. 

Question  Ic.  Is  [the  House  Judiciary  Committee  Report  at  the  end  of  the  last  ses- 
sion] accurate?  Is  the  Commissioner  and  the  Office  of  the  Commissioner  "explicitly 
proscribed  from  using  the  "best  interests'  powers  with  regard  to  collective  bargaining 
matters?" 

Answer  Ic.  The  recent  changes  in  the  Major  League  Agreement  preserve  for  the 
major  league  clubs,  as  the  statutory  employers  of  the  players  in  a  collective  bargain- 
ing relationship  under  the  Federal  labor  laws,  the  right  to  make  decisions  in  regard 
to  collective  bargaining  matters.  At  the  same  time,  the  Restructuring  Report  pro- 
vides that  the  Commissioner  should,  for  the  first  time,  be  given  executive  respon- 
sibility for  labor  matters  and  to  serve  as  chairman,  or  to  designate  a  chairman,  of 
the  Player  Relations  Committee. 

Question  2a.  Major  League  baseball  owners  have  often  spoken  about  "the  product" 
that  is  major  league  baseball.  Are  you  concerned  that  major  league  games  played 
with  replacement  players  will  result  in  a  substandard  "product"  and  be  so  perceived 
by  baseball  fans? 

Answer  2a.  It  is  baseball's  desire  to  provide  the  highest  quality  of  play  for  its  fans. 
In  light  of  the  refusal  of  the  unionized  players  to  play,  and  in  keeping  with  the 
strong  preference  of  our  fans  baseball  has  decided  to  provide  the  highest  quality  of 
play  possible  from  those  players  willing  to  play. 

Question  2b.  Are  all  major  league  baseball  clubs  planning  to  reduce  their  ticket 
prices  for  games  they  are  planning  to  play  with  so-called  replacement  players? 

Answer  2b.  The  major  league  clubs,  of  course,  set  their  own  ticket  prices.  It  has 
never  been  the  poUcy  of  the  Executive  Council  or  the  Commissioner  to  dictate  ticket 
policy,  nor  should  it  be. 

We  have  accumulated  information  from  the  major  league  clubs  about  their  an- 
nounced intentions  regarding  ticket  prices  for  games  with  temporary  replacement 
players.  Virtually  every  team  has  announced  a  plan  to  reduce  ticket  prices,  in  most 
cases  by  50  percent.  Some  teams — such  as  the  Chicago  Cubs  and  Philadelphia  Phil- 
lies have  offered  rebates,  whether  or  not  the  unionized  players  return  to  work. 
Other  teams  have  rolled  back  ticket  prices  even  more:  the  Oakland  A's  have  set 
their  April  prices  to  their  1981  level  (the  year  the  Walter  Haas  family  bought  the 
A's),  resulting  in  savings  of  up  to  70  percent  from  regular  prices.  The  New  York 
Mets  will  offer  a  two-thirds  rebate  for  any  game  played  by  the  temporary  replace- 
ment players  and  if  a  settlement  is  not  reached  by  opening  day,  the  Los  Angeles 
Dodgers  will  charge  1958  prices,  savings  of  between  60-75  percent. 
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Question  2c.  Are  all  major  league  baseball  clubs  agreeable  that  fans  who  reject 
replacement  players  and  replacement  games  will  retain  their  season  tickets  and 
seating  if,  and  when,  the  strike  is  ended  and  major  league  players  return  to  the 
clubs'  rosters? 

Answer  2c.  A  question  similar  to  this  was  asked  of  me  at  the  February  15,  1995 
hearing,  which  1  mistakenly  beUeved  was  a  question  about  ticket  refunds.  As  in  the 
case  of  the  previous  question,  the  clubs'  policies  with  regard  to  season  tickets  and 
priority  seating  are  handled  by  the  clubs.  Some  clubs,  such  as  the  Boston  Red  Sox, 
California  Angels,  Detroit  Tigers  and  Florida  Marhns  are  indeed  permitting  fans  to 
retain  their  season  ticket  seating  priority  even  if  they  do  not  purchase  this  season's 
tickets.  Other  Clubs  have  not  given  their  fans  this  option.  We  understand  that 
many,  if  not  most,  clubs  continue  to  review  their  ticket  policies  on  an  ongoing  basis. 
As  stated  in  the  answer  to  the  previous  question,  clubs  are  generally  making  vast 
reductions  in  ticket  prices  for  games  played  with  temporary  replacement  players.  In 
addition,  clubs  have  permitted  refunds  for  season  tickets  to  replacement  player 
games  if  fans  do  not  wish  to  attend.  Clearly,  clubs  recognize  these  as  unusual  times 
and  have  taken  extraordinary  measures  to  satisfy  their  fans. 

Question  2d.  If  baseball  fans  are  dissatisfied,  how  can  they  make  their  voices 
heard?  If  they  stay  away  from  games  in  droves  on  opening  day,  would  that  affect 
the  owners?  What  if  they  stay  away  for  a  month  or  through  the  summer? 

Answer  2d.  Baseball  wns  make  their  voices  heard,  and  the  clubs  hear  them  clear- 
ly, through  many  different  means.  Any  decision  by  fans  not  to  attend  games  would 
obviously  affect  the  entire  industry,  including  all  clubs  and  all  players.  That  is  one 
reason  why  the  major  league  clubs  have  decided  to  open  spring  training  camps  with 
temporary  replacement  players.  In  a  recent  USA  Today / CNN / Gallup  poll,  two- 
thirds  of  the  fans  stated  that  they  approved  of  starting  the  season  with  replacement 
players  if  the  strike  was  not  over  by  opening  day. 

Question  2e.  How  many  millions  of  dollars  a  year  do  the  owners  divide  from  li- 
censing and  merchandising  major  league  baseball  products?  If  the  fans  stop  bujdng 
merchandise,  would  that  have  an  impact? 

Answer  2e.  In  1994,  each  club  received  approximately  $2.5  million  in  licensing 
royalties,  a  number  that  wiU  most  likely  decrease  in  1995.  Any  decision  by  fans  to 
stop  buying  merchandise  would  obviously  have  an  effect  on  the  entire  industry,  in- 
cluding all  clubs  and  all  players. 

Question  2f.  What  is  the  interpretation  of  this  provision  of  the  American  League 
Constitution  [regarding  requiring  a  club  to  field  a  team]  by  the  other  major  league 
owners? 

Answer  2f  The  Constitution  of  the  American  League  of  Professional  Baseball 
Clubs  is  the  document  which  governs  the  relations  of  the  Members  of  the  League. 
The  Member  clubs  voluntarily  agree  to  the  terms  of  the  Constitution.  The  League 
Member  in  Baltimore  voluntarily  agreed  to  the  terms  of  the  Constitution.  By  their 
voluntary  agreement,  the  Members  of  the  League — including  the  Member  in  Balti- 
more— agree  that  any  disputes  and  controversies  between  Members  are  resolved  fi- 
nally by  the  President  of  iJie  League. 

The  American  League  Constitution  contains  mechanisms  by  which  action  can  be 
taken  by  the  League  against  Members  on  account  of  unacceptable  behavior.  It  would 
create  unprecedented  problems  for  a  Member  not  to  have  its  club  teeim  on  the  field 
for  scheduled  championship  games.  The  American  League  Constitution  recognizes 
this  situation  by  making  "[f]ailure  to  present  its  team  at  the  time  or  place  provided 
by  the  schedule  to  play  any  championship  game  .  .  ."  grounds  for  League  action  to 
terminate  membership,  impose  fines  or  "other  direction,  order  or  relief  which  may 
be  appropriate  in  the  circumstances." 

However,  the  Members  of  the  American  League  recognize  that  force  majeure  (a 
superior,  irresistible  force)  might  make  it  impossible  for  a  Member  to  present  its 
team  to  play  a  scheduled  game.  For  example,  floods  caused  cancellation  of  minor 
league  basebedl  games  in  me  American  Midwest  in  1994.  Travel  mishaps  such  as 
the  California  Angels  bus  accident  where  the  team  manager  and  others  were  seri- 
ously injured  could  cause  delays  which  could  cause  a  team  not  to  be  available  to 
play.  Labor  disruptions  ("strikes")  in  transportation  or  hotel  industries  could  cause 
unavoidable  travel  problems.  The  force  majeure  provision  of  the  American  League 
Constitution  grants  an  exception  to  the  rule  that  Members  have  to  have  their  clubs 
present  to  play  previously  scheduled  championship  games,  but  only  when  there  is 
a  cause  "for  which  such  Member  is  not  responsible,  including,  but  not  limited  to, 
acts  of  God."  If  a  Member  of  the  League  is  able  to  field  a  team  for  play,  the  team 
must  be  on  the  field.  If  there  is  force  majeure  (a  superior,  irresistible  force)  "for 
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which  such  Member  is  not  responsible,"  then  the  other  provisions  of  Constitution 
3.8  would  not  serve  as  the  basis  for  action  by  the  League  against  a  Member. 

The  American  League  Constitution  is  not  subject  to  "interpretation"  by  "other 
major  league  owners.  The  Constitution  is  the  governing  document  for  Members  of 
the  American  League,  only. 

Question  2g.  Are  the  other  owners  planning  to  require  the  Orioles  to  field  a  re- 
placement team  during  the  strike?  If  so,  on  what  authority? 

Answer  2g.  No  decisions  have  been  made  concerning  the  use  of  replacement  play- 
ers during  the  1995  championship  seasons  in  the  American  and  National  Leagues. 
If  the  Members  of  the  American  League  act  under  the  terms  of  their  voluntary  con- 
stitution and  decide  to  use  replacement  players,  it  is  difficult  to  understand  how  the 
Member  in  Baltimore  could  unilaterally  decide  not  to  participate  in  the  champion- 
ship season.  The  use  of  replacement  workers  to  perform  work  in  a  seasonal 
endeavor  is  lawful  under  principles  of  national  labor  policy. 

As  stated  above,  the  Constitution  of  the  American  League  is  the  governing  docu- 
ment voluntarily  adopted  by  the  Members  of  the  League,  including  the  Member  in 
Baltimore.  Authority  for  adverse  action  with  regard  to  any  Member  of  the  American 
League  can  be  based  upon  the  American  League  Constitution,  the  Major  League 
Agreement,  and  applicable  rules,  regulations,  and  resolutions. 

Question  2h.  Is  it  true  that  our  immigration  laws  and  those  of  Canada  do  not 
allow  visas  for  strikebreakers?  How  do  owners  intend  to  get  around  these  laws  and 
field  replacement  teams  and  play  major  league  baseball  games  in  Montreal? 

Answer  2h.  The  owners  have  no  intention  of  getting  around  any  law.  It  is  the  in- 
tent of  all  major  league  clubs  to  abide  by  all  laws.  As  for  the  teams  located  in  the 
United  States,  the  Immigration  and  Naturalization  Service  has  taken  the  position 
that  it  will  not  issue  visas  to  any  foreign  players  since  it  has  certified  the  strike. 
As  a  result,  teams  will  not  use  foreign  players  in  their  Major  League  games.  As  to 
Montreal,  we  have  been  advised  that  the  Montreal  club  would  be  given  permission 
by  the  Canadian  government  to  use  replacement  players  so  we  expect  games  to  go 
forward  in  Montreal. 

Question  3a.  Minor  Leagues.  Do  you  take  the  position  that  the  judicially  man- 
dated antitrust  exemption  for  baseball  extends  to  the  minor  leagues?  Are  there  any 
cases  raising  this  subject,  i.e.,  whether  minor  league  baseball  is  exempt  from  the 
antitrust  laws? 

Answer  3a.  Yes.  Professional  Baseball  Schools  &  Clubs  Inc.  v.  Kuhn,  693  F.2d 
1085  (11th  Cir.  1982);  Portland  Baseball  Club,  Inc.  v.  Kuhn,  491  F.2d  1101  (9th  Cir. 
1974);  Flood  v.  Kuhn,  407  U.S.  258,  282  (1976). 

Question  3b.  Does  baseball's  antitrust  exemption  encompass  the  relationship  be- 
tween the  major  league  clubs  and  minor  league  clubs  including  the  Professional 
Baseball  Agreement  between  the  major  and  minor  leagues?  What  is  your  authority 
for  your  position? 

Answer  3b.  Yes.  Same  as  above. 

Question  3c.  Is  it  true  that  in  the  current  Professional  Baseball  Agreement  be- 
tween the  major  league  clubs  and  the  minor  leagues  that  the  major  leagues  teams' 
share  of  minor  league  operating  expenses  was  reduced? 

Answer  3c.  The  Professional  Baseball  Agreement  (PBA)  between  the  major  league 
clubs  and  the  minor  league  clubs  negotiated  in  1990  did  not  reduce  the  major  league 
clubs'  share  of  the  minor  league  teams'  operating  expenses.  Indeed,  the  current 
agreement  increased  the  major  league  clubs  share  of  the  minor  league  teeims'  oper- 
ating expenses.  For  example,  the  minor  league  teams  had  paid  a  portion  of  the 
minor  league  players'  salaries.  Now,  the  major  league  clubs  pay  100  percent  of  the 
salaries  of  all  minor  league  players.  The  major  league  clubs  also  took  over  100  per- 
cent of  the  minor  league  clubs'  equipment  costs. 

Question  3d.  In  your  view  does  the  judicially  mandated  antitrust  exemption  for 
baseball  exempt  the  minor  league  baseball  reserve  clause  from  antitrust  scrutiny? 
Answer  3d.  Yes. 

Question  3e.  Is  it  true  that  the  standard  minor  league  contract  binds  minor  league 

f)layers  for  periods  of  6  to  7  years?  What  is  the  average  median  pay  of  a  minor 
eague  baseball  player  at  the  single  A,  double  AA,  and  triple  AAA  level? 

Answer  3e.  The  standard  minor  league  contract  gives  the  major  league  club  exclu- 
sive rights  to  a  player's  services  for  6V2  years.  If  a  major  league  club  does  not  put 
a  player  on  its  forty-man  major  league  roster  aft;er  3  or  4  years  (depending  on  the 
player's  age  when  he  first  signs  a  contract),  however,  the  player  can  be  selected  by 
another  major  league  club  in  the  annual  Rule  5  draft.  Several  prominent  players, 
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including  Bobby  Bonilla,  Dave  Hollins  and  Shane  Mack,  have  moved  from  one  club 
to  another  in  the  Rvile  5  draft. 

In  1994,  the  average  and  median  salaries  (per  month)  of  minor  league  players 
were  as  follows: 


A 

U 

AAA 

Average 

Median 

Average 

Median 

Average 

Median 

$1,018 

$1,000 

$2,325 

$1,550 

$6,325 

$4,816 

Question  3f.  Is  it  true  that  the  standard  minor  league  player  contract  contains  a 
provision  prohibiting  reviews  of  the  contract  by  any  Federal  or  State  court  or  other 
tribunal? 

Answer  3f  Like  many  other  contractual  relationships,  the  minor  league  contract 
provides  an  exclusive  mechanism  for  the  resolution  of  disputes  arising  under  the 
contract.  Specifically,  the  minor  league  contract  provides  that  a  player  can  appeal 
any  decision  by  this  Club  or  any  dispute  under  the  contract  to  the  Commissioner 
for  final  resolution. 

Question  3g.  Would  you  provide  for  the  record  a  list  of  minor  league  franchise  re- 
locations since  1972  and  indicate  which  of  the  moves  involved  a  team  owned  by  a 
major  league  club? 

Answer  3g.  The  National  Association  has  provided  us  with  this  information  and 
we  have  included  it  as  Attachment  1.  The  Subcommittee  should  know  that  the 
major  league  clubs  and  the  minor  league  clubs  agreed  in  the  1990  PBA  to  make  re- 
locations in  the  minor  leagues  more  difficult.  Now,  a  minor  league  club  must  notify 
the  National  Association  President  and  the  Commissioner  of  its  desire  to  relocate 
at  least  18  months  before  opening  day  of  the  season  it  desires  to  operate  in  a  new 
location.  Both  the  National  Association  President  and  the  Commissioner  must  ap- 
prove a  relocation  request. 

Question  4a.  Broadcast  Exemption.  In  light  of  the  development  of  telecommuni- 
cations technology  and  markets  since  1961,  why  is  this  broadcast  exemption  still 
needed? 

Answer  4a.  The  1961  Sports  Broadcast  Act,  which  covers  baseball,  football,  bas- 
ketball and  hockey,  remains  necessary.  In  the  case  of  baseball,  the  ability  to  provide 
a  variety  of  national,  over-Uie-air,  free  telecasts  to  all  fans,  which  Congress  has  con- 
sistently urged  baseball  to  do,  might  not  be  possible  without  the  Sports  Broadcast 
Act. 

Question  4b.  Does  major  league  baseball  take  the  position  that  this  statutory  pro- 
vision extends  to  cable  or  pay-cable  or  superstation  transmissions? 

Answer  4b.  The  language  of  the  law  and  the  1961  Committee  Report  both  refer 
to  "sponsored  telecasting." 

Question  4c.  Are  you  willing,  on  behalf  of  the  major  league  owners,  to  make  an 
unqualified  commitment  that  major  league  baseball's  playoiis  and  World  Series  will 
continue  to  be  broadcast  over  free  television  beyond  this  decade  and  throughout  the 
first  decade  of  the  21st  century? 

Answer  4c.  Because  of  the  incredibly  rapid  changes  in  the  communications  and 
telecommunications  fields  (and  with  the  possibility  of  congressional  or  regulatory  ac- 
tion creating  an  entirely  different  broaacast  landscape)  it  is  not  possible  to  make 
an  unqualified  commitment  that  far  into  the  future.  That  being  said,  as  I  have 
stated  many  times  previously,  baseball  has  no  current  plans  to  take  post-season 
games  off  free  television. 

Question  5a.  Losing  the  Young.  Are  you  not  concerned  that  young  people  are  turn- 
ing off  to  organized  baseball,  that  the  bigger  sports  stars  are  now  from  basketball 
and  football,  that  you  are  losing  "market  share  to  other  sports  and  other  pursuits, 
like  video  games? 

Answer  5a.  Football  and  basketball  learned  early  that  they  could  much  more  ef- 
fectively market  themselves  if  they  forged  a  partnership  between  owners  and  play- 
ers. Each  sport  has  in  place  revenue  participation  and  a  salary  cap  which  allows 
both  constituencies  to  mutually  profit  from  the  growth  in  their  sports.  That  is  at 
the  heart  of  the  current  dispute  in  baseball.  The  owners  recognized  the  need  to  de- 
velop such  a  partnership  and  took  the  first  step  bv  agreeing  among  themselves  in 
Ft.  Lauderdale  in  January,  1994,  to  share  unprecedented  revenues.  The  second  step 
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must  be  reached  at  the  bargaining  table  with  the  players  if  we  are  to  grow  into  the 
twenty-first  century. 

Question  5b.  How  can  this  dispute  in  which  players  and  owners  are  in  conflict  and 
in  which  players  are  criticized  and  belittled  help  public  interest  and  confidence  in 
the  game? 

Answer  5b.  Only  an  agreement  which  will  give  us  a  long-term  labor  peace,  put 
players  back  on  the  field,  and  allow  us  to  work  as  a  team  with  the  players,  will  re- 
store public  interest  and  confidence.  One  example  of  exactly  the  problem  highUghted 
in  the  question  is  the  process  of  salary  arbitration  which  by  its  nature  requires  the 
plaver  to  promote  his  skills  and  requires  the  clubs  to  present  limiting  factors.  The 
clubs  recognize  this  produces  unavoidable  tensions  and  have  proposed  as  part  of  the 
current  bargaining  the  elimination  of  salary  arbitration. 

Question  6.  Statutory  baseball  antitrust  exemption.  If  the  judicially-created  anti- 
trust exemption  for  baseball  were  repealed,  what  exemptions  from  the  antitrust 
laws  would  major  league  baseball  owners  believe  to  be  justifiable?  For  example, 
would  the  major  league  baseball  owners  seek  exemptions  with  respect  to  the  minor 
leagues,  franchise  relocation  and  revenue  sharing?  What  statutory  language  would 
the  major  league  baseball  owners  propose  Congress  pass  in  order  to  establish  by 
statute  the  antitrust  exemptions  for  major  league  baseball  that  are  justifiable? 

Answer  6.  I  do  not  believe  that  baseball's  antitrust  exemption  should  be  elimi- 
nated or  limited  in  any  way.  Major  League  Baseball  believes  that  the  exemption  is 
and  should  remain  broad  enough  to  cover  the  areas  you  identified  in  your  question. 
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RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1995 
T  FACT  IF  CLUB  NEW  LOCATION 


EASTERN 

SOUTHERN 

MIDWEST 

NY-PENN 

NORTHWEST 

S.ATLANTIC 


ALBANY 

NASHVILLE  XPRESS 

MADISON 

WELLAND 

BEND 

SPARTANBURG 


NORWICH.  CT 
WILMINGTON,  NC 
BATTLECREEK,  MI 
ERIE.  PA 
PORTLAND,  OR 
KANNAPOUS,  NC 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1994 


LEAGUE 

PACinC  COAST 

EASTERN 

CAUFORNIA 

FLORIDA  STATE 

FLORIDA  STATE 

FLORIDA  STATE 

MIDWEST 

MIDWEST 

MIDWEST 

NY-PENN 

NY-PENN 

NY-PENN 

NY-PENN 

NY-PENN 

PIONEER 


EASTERN 
EASTERN 


CLUB 

PORTLAND 

LONDON 

PALM  SPRINGS 

SARASOTA 

FT.  LAUDERDALE 

didn't  field  team  '93 

MADISON 

SPRINGFIELD 

WATERLOO 

ERIE 

GENEVA 

GLENS  FALLS 

JAMESTOWN 

NIAGARA  FALLS 

POCATELLO 


NEW  LOCATION 

SALT  LAKE  CITY,  UT 

TRENTON,  NJ 

LAKE  ELSINORE,  CA 

MELBOURNE,  FL  (BREVARD) 

SARASOTA 

TAMPA 

GRAND  RAPIDS.  MI 

MADISON 

SPRINGFIELD 

nSHKILL  (HUDSON  VAL) 

WILLIAMSPORT,  PA 

AUGUSTA,  NJ 

BURUNGTON,  VERMONT 

JAMESTOWN,  NY 

OGDEN,  UT 


EXPANSION  TEAMS  FOR  1994 


EXPANSION 
EXPANSION 


NEW  HAVEN,  CT 
PORTLAND.  ME 
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RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1993 


LEAGUE 


CLUB 


NEW  LOCATION 


AMER  ASSN 

SOUTHERN 

EASTERN 

CAUFORNIA 

CAUFORNL\ 

CAUFORNIA 

CAROUNA 

FLORIDA  STATE 

FLORIDA  STATE 

FLORIDA  STATE 

MIDWEST 

S.  ATLANTIC 

S.  ATLANTIC 

NY-PENN 

APPALACHIAN 


DENVER 

CHARLOTTE 

HAGERSTOWN 

SAN  BERNARDINO 

RENO 

SALINAS 

PENINSULA 

FT.  LAUDERDALE 

BASEBALL  CITY 

WINTER  HAVEN 

KENOSHA 

MYRTLE  BEACH 

GASTONIA 

HAMILTON 

PULASKI 


NEW  ORLEANS  ZEPHYRS 

NASHVILLE  XPRESS  (DUE  TO  EXP) 

BOWIE  BAYSOX 

RANCHO  CUCAMONGA  QUAKES 

RIVERSIDE  PILOTS 

SAN  BERNARDINO  SPIRIT 

WILMINGTON  BLUE  ROCKS 

NOT  PLAYING  "93 

DAYTONA  CUBS 

FT.  LAUDERDALE  (FLA  RED  SOX) 

FT.  WAYNE  WIZARDS 

HAGERSTOWN  SUNS 

HICKORY  CRAWDADS 

GLENS  FALLS  REDBIRDS 

DANVILLE  BRAVES 


EXPANSION  TEAMS  FOR  1993 


INTERNATIONAL    EXPANSION 
INTERNATIONAL    EXPANSION 


CHARLOTTE     KNIGHTS     (WAS     AA) 
OTTAWA  LYNX 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1992 
LEAGUE  CLUB  NEW  LOCATION 


EASTERN  WILUAMSPORT 

S.  ATLANTIC  SUMTER 

FLORIDA  STATE  ML\MI  MIRACLE 

PIONEER  POCATELLO 


BINGHAMTON  METS 

ALBANY,  GA  POLECATS 

FT.  MYERS  MIRACLE  (due  to  Maj  Lg  Exp) 

LETHBRIDGE 
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RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1991 


LEAGUE 

SOUTHERN 
CAUFORNIA 
MIDWEST 
S.  ATLANTIC 


S.  ATLANTIC 
S.  ATLANTIC 


CLUB 

COLUMBUS.  GA 
RIVERSIDE 
WAUSAU 
SUMTER 


NEW  LOCATION 

CAROUNA  MUDCATS 
HIGH  DESERT  MAVERICKS 
KANE  COUNTY  COUGARS 
MACON  BRAVES 


EXPANSION  TEAMS  FOR  1991 


EXPANSION 
EXPANSION 


SUMTER,  SC 
COLUMBUS,  GA 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1990 
LEAGUE  CLUB  NEW  LOCATION 


NORTHWEST  SALEM,  OR 

APPALACHIAN        WYTHEVILLE 


YAKIMA,  WA 
HUNTINGTON 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1989 
TFAGTIF  CLUB  NEW  LOCATION 


INTERNATIONAL 

EASTERN 

EASTERN 

EASTERN 

EASTERN 

CAUFORNIA 

CAROUNA 

FLORIDA  STATE 

NY-PENN 

NY-PENN 


NY-PENN 
NY-PENN 


OLD  ORCHARD  BEACH 

BURUNGTON,  VT 

WILUAMSPORT,  PA 

GLENS  FALLS,  NY 

PITTSFIELD 

FRESNO,  CA 

HAGERSTOWN 

TAMPA 

LITTLE  FALLS.  NY 

WATERTOWN,  NY 


SCRANTON,  PA 
CANTON- AKRON,  OH 
HAGERSTOWN,  MD 
LONDON,  ONT. 
WILUAMSPORT,  PA 
SAUNAS,  CA 
FREDERICK,  MD 
SARASOTA  WHITE  SOX 
PITTSnELD.  MA 
WELLANT,  ONT 


EXPANSION  TEAMS  FOR  1989 


EXPANSION 
EXPANSION 


WATERTOWN.  NY 
NL\GARA  FALLS,  NY 
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RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1988 


LEAGUE 

PACIFIC  COAST 

CAUFORNIA 

FLORIDA  STATE 

FLORIDA  STATE 

S.ATLANTIC 

NY-PENN 

NY-PENN 


CLUB 

HONOLULU,  HI 

SALINAS 

FT.  MYERS,  FL 

DAYTONA  BEACH 

MACON,  GA 

NEWARK,  NY 

ERIE,  PA 


NEW  LOCATION 

COLORADO  SPRINGS,  CO 
RIVERSIDE,  CA 
BASEBALL  CITY.  FL 
ST.  LUCIE.  FL 
AUGUSTA.  GA 
ERIE,  PA 
HAMILTON,  ONT 


EXPANSION  TEAMS  FOR  1988 


MIDWEST  EXPANSION 

MIDWEST  EXPANSION 

APPALACHIAN  EXPANSION 

APPALACHIAN  EXPANSION 


ROCKFORD,  IL 
SOUTH  BEND,  IN 
PRINCETON,  WV 
MARTINSVILLE,  VA 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1987 


LEAGUE 

EASTERN 

TEXAS 

CAUFORNIA 

FLORIDA  STATE 

S.  ATLANTIC 

NORTHWEST 

PIONEER 


FLORIDA  STATE 
PIONEER 


CLUB 

NASHUA,  NH 
BEAUMONT,  TX 
VENTURA,  CA 
DAYTONA  BEACH,  FL 
FLORENCE,  SC 
TRI-CITIES,  WA 
IDAHO  FALLS,  ID 


NEW  LOCATION 

HARRISBURG,  PA 
WICHITA,  KS 
SAN  BERNARDINO,  CA 
PT.  CHARLOTTE,  FL 
MYRTLE  BEACH,  SC 
BOISE,  ID 
POCATELLO,  ID 


EXPANSION  TEAMS  FOR  1987 


EXPANSION 
EXPANSION 


DAYTONA  BEACH,  FL 
BUTTE,  MT 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1986 
LEAGUE  CLUB  NEW  LOCATION 


CAUFORNL\ 
CAUFORNIA 
NY-PENN 
PIONEER 


REDWOOD,  CA 
LODI,  CA 

NIAGARA  FALLS,  NY 
POCATELLO,  ID 


PALM  SPRINGS,  CA 
VENTURA,  CA 
ST.  CATHARINES,  ONT 
IDAHO  FALLS,  ID 
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RELOCATIONS  WITHIN  THE  r:AlIONAL  ASSOCIATION  FOR  1985 
LEAGUE  CLUB  NEW  LOCATION 


AMERICAN  ASSN 
AMERICAN  ASSN 
PACIFIC  COAST 
EASTERN 
SOUTHERN 
FLORIDA  STATE 
S.  ATLANTIC 
APPALACHIAN 
PIONEER 


WICHITA,  KS 
EVANSVILLE,  IN 
SALT  LAKE  CITY,  UT 
BUFFALO,  NY 
NASHVILLE,  TN 
DAYTONA  BEACH,  FL 
ANDERSON,  SC 
PKEVILLE,  KY 
CALGARY,  ALB 


BUFFALO,  NY 
NASHVILLE,  TN 
CALGARY,  ALB 
PITTSHELD,  MA 
HUNTSVILLE,  AL 
KISSIMMEE,  FL 
SUMTER,  SC 
WYTHEVILLE,  VA 
SALT  LAKE  CITY,  UT 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1984 


LEAGUE 

INTERNATIONAL 

EASTERN 

SOUTHERN 

CAROUNA 

MIDWEST 

S.  ATLANTIC 

NORTHWEST 

PIONEER 


CLUB 

CHARLESTON,  WV 
LYNN,  MA 
SAVANNAH,  GA 
ALEXANDRIA,  VA 


NEW  LOCATION 

OLD  ORCHARD  BEACH,  ME 
BURLINGTON,  VT 
GREENVILLE,  SC 
HAMPTON,  VA 


WISCONSIN  RAPIDS,  Wl  KENOSHA,  WI 
GREENWOOD,  SC  SAVANNAH,  GA 

WALLA  WALLA,  WA        EVERETT,  WA 
LETHBRIDGE,  ALB  POCATELLO,  ID 

EXPANSION  TEAMS  FOR  1984 


APPALACHIAN        EXPANSION 


KINGSPORT,  TN 
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RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1983 


LEAGUE 


CLUB 


NEW  LOCATION 


PACIFIC  COAST 

EASTERN 

EASTERN 

EASTERN 

MIDWEST 

S.  ATLANTIC 


SPOKANE,  WA 
WEST  HAVEN,  CT 
HOLYOKE,  MA 
BRISTOL,  CT 
DANVILLE,  IL 
SHELBY,  NC 


LAS  VEGAS.  NV 
ALBANY,  NY 
NASHUA,  NH 
NEW  BRITAIN,  CT 
PEORIA,  IL 
COLUMBIA,  SC 


EXPANSION  TEAMS  FOR  1983 


NY-PENN 

NY-PENN 

NORTHWEST 

NORTHWEST 

APPALACHIAN 

APPALACHIAN 


EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 


WATERTOWN 
NEWARK,  NY 
SPOKANE,  WA 
TRI-CITIES,  WA 
PULASKI,  VA 
PIKEVILLE,  KY 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1982 


LEAGUE 


CLUB 


NEW  LOCATION 


AMERICAN  ASSN    SPRINGFIELD,  IL 
TEXAS  AMARILLO,  TX 


LOUISVILLE,  KY 
BEAUMONT,  T 


EXPANSION  TEAMS  FOR  1982 


CALIFORNIA 

CAUFORNIA 

MIDWEST 

MIDWEST 

MIDWEST 

NY-PENN 

NY-PENN 


EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 


BAKERSFIELD,  CA 
SAUNAS,  CA 
DANVILLE,  IL 
MADISON,  WI 
SPRINGFIELD,  IL 
AUBURN,  NY 
NIAGARA  FALLS,  NY 
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RELOCATIONS  WITfflN  THE  NATIONAL  ASSOCIATION  FOR  1981 
TFAniTF  CLUB  NEW  LOCATION 


PACinC  COAST      OGDEN,  UT 


SOUTHERN 

CAROUNA 

NY-PENN 

NORTHWEST 

NORTHWEST 


S.  ATLANTIC 
S.  ATLANTIC 


MONTGOMERY.  AL 
ROCKY  MOUNT,  NC 
AUBURN,  NY 
ABERDEEN,  WA 
VICTORL\,  BC 


EDMONTON,  ALB 
BIRMINGHAM,  AL 
HAGERSTOWN,  MD 
ERIE,  PA 
LG  REDUCTION 
LG  REDUCTION 


EXPANSION  TEAMS  FOR  1981 


EXPANSION 
EXPANSION 


FLORENCE,  SC 
GREENWOOD,  SC 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1980 


LEAGUE 


CLUB 


CAUFORNIA  BAKERSFIELD 

CAUFORNIA  SANTA  CLARA 

FLORIDA  STATE  DUNEDIN 

S.  ATLANTIC  GREENWOOD,  SC 


NEW  LOCATION 

REDWOOD,  CA 
LG  REDUCTION 
VERO  BEACH,  FL 
ANDERSON,  SC 


EXPANSION  TEAMS  FOR  1980 


EASTERN 
EASTERN 
CAROUNA 
CAROUNA 


EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 


GLENS  FALLS,  NY 
LYNN,  MA 
ROCKY  MOUNT,  NC 
DURHAM,  NC 


1980  -  The  Western  Carolinas  League  changed  its  name  to  South  Atlantic  League 
RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1979 


LEAGUE 


CLUB 


PACinC  COAST  SAN  JOSE,  CA 

EASTERN  JERSEY  CITY,  NJ 

FLORIDA  STATE  POMPANO  BEACH,  FL 

NORTHWEST  BOISE,  ID 


NEW  LOCATION 

OGDEN,  UT 
BUFFALO,  NY 
LG  REDUCTION 
MEDFORD,  OR 


EXPANSION  TEAMS  FOR  1979 


CAUFORNL\ 
W.  CAROUNA 


SAN  JOSE,  CA 
GREENSBORO,  NC 
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RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1978 


LEAGUE 


CLUB 


NEW  LOCATION 


AMERICAN  ASSN 

EASTERN 

EASTERN 

CAUFORNIA 

FLORIDA  STATE 

NORTHWEST 

NORTHWEST 

NORTHWEST 

APPALACHIAN 


NEW  ORLEANS,  LA 
QUEBEC,  CANADA 
TROIS  RIVIERES 
SAN  JOSE 
COCOA,  FL 
PORTLAND,  OR 
EXPANSION 
EXPANSION 
PULASKI,  VA 


SPRINGFIELD,  IL 
LEAGUE  REDUCTION 
LEAGUE  REDUCTION 
BAKERSFIELD 
DUNEDIN,  FL 
BEND,  OR 
BOISE,  ID 
VICTORIA,  BC 
PAINSVILLE,  KY 


EXPANSION  TEAMS  FOR  1978 


PACIFIC  COAST 

PACIFIC  COAST 

SOUTHERN 

SOUTHERN 

CAUFORNIA 

CAROUNA 

CAROUNA 

CAROUNA 

FLORIDA  STATE 

PIONEER 

PIONEER 


EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 


PORTLAND,  OR 
VANCOUVER,  BC 
NASHVILLE,  TN 
MEMPHIS,  TN 
STOCKTON,  CA 
ALEXANDRIA,  VA 
KINSTON,  NC 
LYNCHBURG,  VA 
FT.  MYERS,  FL 
BUTTE,  MT 
HELENA,  MT 
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RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1977 
LEAGUE  CLUB  NEW  LOCATION 


AMERICAN  ASSN 

INTERNATIONAL 

PACIFIC  COAST 

EASTERN 

EASTERN 

TEXAS 

NORTHWEST 

NORTHWEST 

APPALACHIAN 

APPALACHL\N 


CAUFORNIA 

FLORIDA  STATE 

FLORIDA  STATE 

NY-PENN 

NY-PENN 

NY-PENN 

NY-PENN 

W.  CAROUNA 

W.  CAROUNA 

PIONEER 

PIONEER 


TULSA,  OK 
MEMPHIS,  TN 
SACRAMENTO,  CA 
PITTSFIELD,  MA 
WILUAMSPORT,  PA 
LAFAYETTE,  LA 
BOISE,  ID 
SEATTLE,  WA 
CO\TNGTON,  KY 
MARION,  VA 


NEW  ORLEANS,  LA 
LEAGUE  REDUCTION 
SAN  JOSE,  CA 
HOLYOKE,  MA 
JERSEY  CITY,  NJ 
TULSA,  OK 
LEAGUE  REDUCTION 
SALEM,  OR 
LEAGUE  REDUCTION 
LEAGUE  REDUCTION 


EXPANSION  TEAMS  FOR  1977 


EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 


VIS  ALIA,  CA 
DAYTON  A  BEACH,  FL 
COCOA,  FL 
GENEVA,  NY 
JAMESTOWN,  NY 
UTTLE  FALLS,  NY 
UTICA,  NY 
GASTONIA,  NC 
SHELBY,  NC 
CALGARY,  ALB 
MEDICINE  HAT,  ALB 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1976 


LEAGUE 

EASTERN 
SOUTHERN 
SOUTHERN 
CAUFORNIA 
CAUFORNIA 
CAROUNA 
FLORIDA  STATE 
W.  CAROUNA 


NORTHWEST 


CLUB 

THETFORD  MINES,  QUE 
ASHEVILLE,  NC 
BIRMINGHAM,  AL 
BAKERSHELD 
VISAUA 

ROCKY  MOUNT.  NC 
KEY  WEST,  FL 
ANDERSON,  SC 


NEW  LOCATION 

WILUAMSPORT,  PA 
CHARLOTTE,  NC 
CHATTANOOGA,  TN 
LEAGUE  REDUCTION 
LEAGUE  REDUCTION 
HAMPTON,  VA 
POMPANO  BEACH,  FL 
ASHEVILLE,  NC 


EXPANSION  TEAMS  FOR  1976 
EXPANSION  GREYS  HARBOR,  WA 


35-363  0-96-6 
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RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1975 


LEAGUE 

TEXAS 

TEXAS 

CAROUNA 

CAROUNA 

MIDWEST 

NORTHWEST 

NORTHWEST 

W.  CAROLINAS 

W.  CAROUNAS 

PIONEER 


CLUB 

AMARILLO,  TX 
VICTORIA,  TX 
KINSTON,  NC 
PENINSULA,  VA 
DECATUR,  IL 
NEW  WESTMINSTER 
LEWISTON,  ID 
GASTONIA,  NC 
ORANGEBURG,  SC 
OGDEN,  UT 


NEW  LOCATION 

LAFAYETTE,  LA 
JACKSON,  MS 
LEAGUE  REDUCTION 
LEAGUE  REDUCTION 
WAUSAU,  WI 
TRI-CITIES,  WA 
BOISE,  ID 

LEAGUE  REDUCTION 
LEAGUE  REDUCTION 
LETHBRIDGE,  ALB 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1974 
LEAGUE  CLUB  NEW  LOCATION 


INTERNATIONAL 

PACIFIC  COAST 

EASTERN 

TEXAS 

CAROUNA 

FLORIDA  STATE 

FLORIDA  STATE 

MIDWEST 

NY-PENN 

NY-PENN 


NORTHWEST 
NORTHWEST 
APPALACHIAN 
APPALACHIAN 


HAMPTON,  VA 
EUGENE,  OR 
SHERBROOKE.  QUE 
MEMPHIS,  TN 
WILSON,  NC 
DAYTONA  BEACH,  FL 
POMPANO  BEACH,  FL 
QUINCY,  IL 
GENEVA,  NY 
JAMESTOWN,  NY 


MEMPHIS,  TN 
SACRAMENTO,  CA 
THETFORD  MINES,  QUE 
VICTORIA,  TX 
PENINSULA,  VA 
LEAGUE  REDUCTION 
LEAGUE  REDUCTION 
DUBUQUE,  lA 
LEAGUE  REDUCTION 
LEAGUE  REDUCTION 


EXPANSION  TEAMS  FOR  1974 


EXPANSION 
EXPANSION 
EXPANSION 
EXPANSION 


EUGENE,  OR 
NEW  WESTMINSTER,  BC 
EUZABETHTON,  TN 
WYTHEVILLE,  VA 
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RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1973 


LEAGUE 

AMERICAN  ASSN 

PACIFIC  COAST 

EASTERN 

EASTERN 

SOUTHERN 

CALIFORNIA 

CAROUNA 

FLORIDA  STATE 

FLORIDA  STATE 

NY-PENN 

NORTHWEST 

NORTHWEST 

W.  CAROLINAS 

W.  CAROLINAS 


CLUB 

LOUISVILLE,  KY 
PORTLAND,  OR 
ELMIRA.  NY 
PAWTUCKET,  RI 
CHARLOTTE,  NC 
STOCKTON,  CA 
BURUNGTON,  NC 
COCOA,  FL 
ORLANDO,  FL 
WILUAMSPORT,  PA 
COOS  BAY,  OR 
SPOKANE,  WA 
CHARLOTTE.  NC 
GREENVILLE.  SC 


NEW  LOCATION 

PAWTUCKET,  RI 
SPOKANE,  WA 
WATERBURY,  CT 
BRISTOL,  CT 
ORLANDO,  FL 
SALINAS,  CA 
WILSON,  NC 
LEAGUE  REDUCTION 
LEAGUE  REDUCTION 
ELMIRA,  NY 
PORTLAND,  OR 
BELLINGHAM,  WA 
ORANGEBURG,  SC 
CHARLESTON,  SC 


RELOCATIONS  WITHIN  THE  NATIONAL  ASSOCIATION  FOR  1972 
LEAGUE  CLUB  NEW  LOCATION 


INTERNATIONAL 

PACinC  COAST 

EASTERN 

EASTERN 

TEXAS 

TEXAS 

CAROUNA 

CAROUNA 

NORTHWEST 

NORTHWEST 

W.  CAROUNAS 

W.  CAROUNAS 

PIONEER 

PIONEER 


SOUTHERN 
TEXAS 


WINNEPEG,  MANITOBA 
SPOKANE.  WA 
MANCHESTER,  NH 
WATERBURY.  CT 
ALBUQUERQUE,  NM 
DALLAS,  TX 
NEWPORT  NEWS,  VA 
RALEIGH,  NC 
BEND,  OR 
MEDFORD,  OR 
MONROE,  NC 
SUMTER,  SC 
CALDWELL,  ID 
TWIN  FALLS,  ID 


HAMPTON,  VA 
ALBUQUERQUE,  NM 
SHERBROOKE,  QUEBEC 
WESTHAVEN,  CT 
ALEXANDRIA,  LA 
EL  PASO.  TX 
LEAGUE  REDUCTION 
LEAGUE  REDUCTION 
SEATTLE,  WA 
SPOKANE,  WA 
GASTONIA.  NC 
CHARLOTTE,  NC 
LEAGUE  REDUCTION 
LEAGUE  REDUCTION 


EXPANSION  CLUB  FOR  1972 


EXPANSION 
EXPANSION 


KNOXVILLE,  TN 
MIDLAND,  TX 
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Response  to  Senator  Simpson's  Question  From  Allan  H.  Selig 

Question  1.  One  item  of  concern  in  Acting  Commissioner  Seng's  testimony  was  a 
perceived  lack  of  power  most  recently  held  by  the  Commissioner  over  the  Player's 
Union,  which  was  then  analogous  to  the  Commissioner's  leverage  over  the  owners. 
It  is  possible  to  devise  a  structure  in  which  the  Commissioner  is  appointed  to  broad 
powers  in  a  joint  process  requiring  the  consent  of  both  the  Players'  Union  and  the 
majority  of  the  owners,  and  in  which  both  sides  agree  to  submit,  without  suspension 
of  play,  to  arbitration  by  the  Commissioner  in  labor/management  disputes? 

Answer  1.  I  believe  that  the  country's  labor  laws  should  continue  to  govern  labor- 
management  relations  in  Major  League  Baseball.  Moreover,  I  do  not  believe  that  the 
structure  you  suggest  is  practical.  I  do  not  believe  that  the  MLBPA  would  ever 
agree  to  it;  the  Union  has  repeatedly  stated  in  bargaining  that  it  was  not  interested 
in  the  views  or  position  of  the  Commissioner.  For  another,  I  know  of  no  precedent 
for  such  a  structure  in  any  U.S.  industry. 


Responses  to  Senator  Leahy's  Questions  From  James  F.  Rill 

Question  la.  Minor  Leagues.  Do  you  take  the  position  that  the  judicially-man- 
dated antitrust  exemption  for  baseball  extends  to  the  minor  leagues?  What  legal  au- 
thority is  there  on  this  subject,  i.e.,  whether  minor  league  baseball  is  exempt  from 
the  antitrust  laws? 

Answer  la.  Baseball's  antitrust  exemption  covers  matters  that,  at  a  minimum,  are 
an  integral  part  of  the  business  of  baseball.  Flood  v.  Kuhn,  407  U.S.  258,  282  (1972). 
The  relationship  between  baseball  and  the  minor  leagues  clearly  falls  within  that 
category,  and  thus,  the  antitrust  exemption  applies  with  equal  force  to  the  minor 
leagues.  See,  e.g.,  Professional  Baseball  Schools  &  Clubs  Inc.,  v.  Kuhn,  693  F.2d 
1085  (11th  Cir.  1982)  (per  curiam)  (antitrust  action  against  the  Carolina  League  for 
rule  requiring  member  teams  to  play  games  only  against  other  teams  that  belong 
to  the  National  Association  of  Professional  Baseball  League  was  properly  dismissed 
by  the  district  court);  Portland  Baseball  Club,  Inc.  v.  Kuhn,  491  F.2d  1101  (9th  Cir. 
1974)  (per  curiam)  (suit  by  former  operator  of  minor  league  franchise  against  Com- 
missioner of  Baseball  and  National  Association  of  Professional  Baseball  League 
under  the  antitrust  laws  was  properly  dismissed). 

Question  lb.  Does  baseball's  antitrust  exemption  encompass  the  relationship  be- 
tween the  major  league  clubs  and  minor  league  clubs  including  the  Professional 
Baseball  Agreement  between  the  major  and  minor  leagues?  What  is  your  authority 
for  your  position? 

Answer  lb.  Baseball's  antitrust  exemption  encompasses  the  relationship  between 
the  major  league  clubs  and  the  minor  league  clubs,  including  the  Professional  Base- 
ball Agreement,  for  the  reasons  stated  above.  See  e.g.  Professional  Baseball  Schools 
&  Clubs  Inc.  V.  Kuhn,  693  F.2d  1085  (11th  Cir.  1982)  (per  curiam). 

Question  Ic.  In  your  view  does  the  judicially-mandated  antitrust  exemption  for 
baseball  exempt  the  minor  league  baseball  reserve  clause  from  antitrust  scrutiny? 
Answer  Ic.  Yes,  for  the  reasons  stated  above. 

Question  Id.  With  respect  to  your  testimony's  emphasis  on  the  benefits  of  the 
antitrust  exemption  to  the  minor  leagues,  why  should  Congress  not  construct  a  stat- 
utory antitrust  exemption  for  minor  league  baseball  that  would  strengthen  minor 
league  owners  vis-a-vis  the  major  leagues? 

Answer  Id.  As  I  indicated  in  my  answers  to  the  questions  above,  the  minor 
leagues  currently  receive  the  protection  of  baseball's  antitrust  exemption.  They  are 
not  seeking  a  separate  exemption  for  themselves.  This  suggests  to  me  that  no  inter- 
vention by  Congress  of  the  type  you  describe  is  necessary. 

Question  le.  Is  it  true  that  the  standard  minor  league  contract  binds  minor  league 
players  for  periods  of  6  to  7  years? 

Answer  le.  The  minor  league  contract  is  for  six  and  one  half  seasons.  If  however, 
after  3  or  4  years,  (depending  on  whether  the  player  was  drafted  out  of  high  school 
or  college)  the  player  has  not  been  placed  on  the  40  man  major  league  roster,  the 
player  is  eligible  to  be  drafted  by  another  organization  in  the  annual  Rule  5  draft. 

Question  If  Is  it  true  that  the  standard  minor  league  player  contract  contains  a 
provision  prohibiting  review  of  the  contract  by  any  Federal  or  State  court  or  other 
tribunal?  Do  you  consider  such  a  clause  legally  enforceable?  Would  you  please  pro- 
vide us  with  a  copy  of  the  Minor  League  Uniform  Player  Contract  that  you  discuss 
in  your  testimony? 
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Answer  If.  The  standard  minor  league  contract  contains  a  provision  making  the 
Commissioner  the  final  arbiter  of  disputes  between  a  minor  league  player  and  the 
minor  league  team.  The  Federal  courts  have  shown  great  latitude  in  allowing  for 
and  encouraging  private  dispute  resolution,  as  opposed  to  resorting  to  the  courts. 
As  you  have  requested,  I  have  attached  to  this  response  a  copy  of  the  Minor  League 
Uniform  Player  Contract. 

Question  2a.  Broadcast  Exemption.  Baseball  also  benefits  from  a  statutory  anti- 
trust exemption  with  regard  to  radio  and  television  broadcasting.  In  light  of  the  de- 
velopment of  telecommunications  technology  and  markets  since  1961,  why  is  this 
broadcast  exemption  still  needed? 

Answer  2a.  The  1961  Sports  Broadcast  Act  covers  baseball,  football,  basketball 
and  hockey.  I  believe  that  the  Sports  Broadcast  Act  is  necessary  in  order  to  encour- 
age professional  sports,  generally,  to  continue  to  provide  sports  coverage  on  free,  na- 
tional television. 

Question  2b.  Does  this  statutory  provision  extend  to  cable  or  pay-cable  or  super- 
station  transmissions? 

Answer  2b.  It  is  my  understanding  that  the  exemption  covers  all  "sponsored  tele- 
casting." 

Question  3.  Statutory  Baseball  Antitrust  Exemption.  If  the  judicially-created  anti- 
trust exemption  for  baseball  were  repealed,  what  exemptions  from  the  antitrust 
laws  would  you  believe  to  be  justifiable?  For  example,  would  exemptions  with  re- 
spect to  the  minor  leagues,  franchise  relocation  and  revenue  sharing  be  good  anti- 
trust policy?  What  statutory  language  would  you  propose  Congress  pass  in  order  to 
estabhsh  by  statute  the  antitrust  exemptions  for  major  league  baseball  that  you  be- 
lieve are  justifiable? 

Answer  3.  As  I  previously  testified,  I  do  not  believe  Congress  should  intervene  in 
baseball's  labor  dispute.  I  also  testified  that  while  I  commended  the  effort,  an  at- 
tempt to  "carve  out'  the  minor  leagues  was  unworkable  and  ultimately  would  be  to 
the  detriment  of  the  minor  leagues.  I  think  it  is  highly  likely  that  if  Congress  were 
to  attempt  to  address  baseballs  business  relationships  through  repeal  or  modifica- 
tion of  baseball's  antitrust  exemption,  such  action  would  have  significant  negative 
and  unintended  consequences. 

Question  4a.  Nonstatutory  Labor  Exemption.  How  does  the  "nonstatutory  labor  ex- 
emption govern  baseball's  labor  dispute"  in  your  view? 

Answer  4a.  The  nonstatutory  laoor  exemption  removes  multi-employer  bargain- 
ing, in  the  context  of  a  collective  bargaining  relationship,  from  the  reach  of  the  anti- 
trust laws,  and  subjects  it  to  the  Federal  Tabor  laws  and  the  National  Labor  Rela- 
tions Act.  The  exemption  has  been  held  to  apply  as  long  as  the  collective  bargaining 
relationship  continues  to  exist.  Since  that  remains  the  case  with  respect  to  base- 
ball's current  labor  negotiations,  it  is  the  NLRA  and  the  nonstatutory  labor  exemp- 
tion and  not  the  antitrust  laws  that  govern  the  dispute  today. 

Question  4b.  Do  you  agree  that  the  judicially-created  nonstatutory  labor  exemp- 
tion should  be  clarified  by  statute? 

Answer  4b.  No,  I  believe  the  courts  are  the  appropriate  forum  for  defining  the 
legal  relationships  of  parties  to  collective  bargaining. 

Question  4c.  Should  the  policy  of  the  antitrust  laws  be  to  require  a  union  to  dis- 
band in  order  for  its  members  to  challenge  a  practice  as  anticompetitive  and  unrea- 
sonable after  impasse  in  negotiations  has  been  reached  and  management  has  chosen 
to  impose  different  terms  and  conditions? 

Answer  4c.  When  I  was  Assistant  Attorney  General  of  the  Antitrust  Division,  the 
Department  took  the  position  in  the  Powell  amicus  brief  that  it  should  be  the  policy 
of  the  antitrust  laws  that  a  union  should  not  have  to  decertify  after  impasse  to  chal- 
lenge an  imposed  change,  while  recognizing  that  there  is  a  judicially  created  balance 
between  the  labor  laws  and  the  antitrust  laws.  We  were  very  cautious  on  this  point, 
however,  and  stated  that  additional  consideration  by  the  lower  courts  could  be  bene- 
ficial. The  Supreme  Court  seemed  to  take  this  approach  and  did  not  grant  certiorari. 
Since  then,  the  Williams  case  has  been  decided.  Both  Powell  and  Williams  stand 
for  the  proposition  that  it  should  be  the  policy  of  the  labor  laws  that  the  labor  laws 
and  the  nonstatutory  labor  exemption  should  govern  labor  disputes  so  long  as  the 
collective  bargaining  relationship  exists — and  not  the  antitrust  law. 

Further,  the  Department  in  Powell  expressly  excluded  baseball  from  its  reasoning 
with  respect  to  other  professional  sports  because  of  its  antitrust  exemption.  As  I  dis- 
cussed in  my  testimony  before  the  subcommittee,  different  considerations  arise  with 
respect  to  baseball  because  it  has  evolved  under  an  antitrust  exemption.  In  particu- 
lar, as  I  testified,  baseball's  minor  league  system  would  be  adversely  affected  if 
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baseball's  antitrust  exemption  were  lifted  or  the  nonstatutory  labor  exemption  were 
partially  repealed. 

Question  4d.  In  the  brief  to  the  Supreme  Court  filed  on  behalf  of  the  United 
States  in  the  Powell  case,  what  position  did  you  take  with  respect  to  the  nonstatu- 
tory labor  exemption? 

Answer  4d.  See  response  to  4c. 

Question  4e.  How  do  you  rationalize  your  views  in  1990  in  the  Powell  case  with 
your  current  views? 

Answer  4e.  See  response  to  4c. 

Question  5.  In  1993,  you  made  a  point  of  noting  that  you  were  communicating 
with  the  Committee  on  this  issue  without  having  a  client.  When  were  you  or  your 
firm  first  retained  by  any  baseball  interests?  Would  you  please  describe  your  en- 
gagements by  major  league  baseball  owners.  Do  you  or  your  firm  represent  any 
unions  in  connection  with  labor-management  issues? 

Answer  5.  I  was  retained  by  Baseball  in  January,  1995.  My  firm  represents  a 
number  of  labor  unions;  some  of  those  representations  involve  labor  management 
issues. 
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MINOR  LEAGUE  UNIFORM  PLAYER  CONTRACT 
ADDENDUM  A 


Player's  Information 
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SocMStamyHo. 
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Fini  championship  playinj  scuon  covered  by  ihis  Minor  League  Uniform  Player  Coniraci:  19_ 
Execution  Date  of  this  Minor  League  Uniform  Player  Contract: 


M«rtV[>iy/Ycar 

Punuant  to  Paragraph  XVTTI.E.,  and  subjea  to  change  at  any  time,  Cub  initially  directs  Player  to  perform  for  the 
Oub  of  the League. 


STATUS  OF  PLAYER 


Fine  Minor  League  Contract  Previous  Coniract 

a    Non-drafted  Amateur  Free  Agent  D    Asaigned  from  Major  Uague  Oub 

Q    Completed  Previoua  Minor  League  Contract 

□  Releaaed/Noniendered  Player 

□  Major  League  Re-entry  Free  Agent 

□  Other  (explain) 


□    Summer  Free  Agent  EJraftee 

Draft                   Selection  Ovenll 

Year Round Sel.  No 


PLAYER  INFORMATION  (MUST  BE  COMPLETED  FOR  FIRST  MINOR  LEAGUE  CONTRACTS) 

POS HOT WGT BATS THROWS 

HIGH  SCHOOL GRAD  DATE 


PUACE  OF  BIKTK. 


CONTRACT  TERM  (FOR  PREVIOUSLY-SIGNED  PIAYERS  ONLY) 


5    6    7    (arcle  one) (write  out)  championship  playing  seaaona. 


EXECUTION  OF  THIS  CONTRACT 


By  affbcing  their  signarures  below.  Player  and  Cub  indicate  their  understanding  of,  and  agreement  to.  all  of  the  provisions  of  this  Minor 
League  Uniform  Player  Contract,  including  pagea  one  through  six-  Addendum  A.  Addendum  B,  Addendum  C-1.  and  any  other  anachmenia. 

CLUB  DATE  AND  SIGN  HERE 

AS  TO  CLUB:    By 


PLAYER  DATE  AND  SIGN  HERE 

ASTOP^J^YER:    


Authorued  Qub  Repreaentatrve  Signature 


Player's  Signature 


PARENTS  OR  GUARDIAN  CONSETST 


Irrevocable  consent  is  grven  to  the  performance  and  executxm  of  thia  Miiior  League  Unifonn  Player  Contr»^  (including  all  Addenda  and 
attachments)  by  the  miitor  Player  party  hereto.  Such  conaenl  shall  be  effective  aa  to  all  provisions,  including  (but  not  limited  to)  any 
aaaignment,  lOan,  lease  or  direaion  to  perform  under  Paragraph  XVTTI  hereof,  and  any  compensation  3nd  any  restrictions  thereon  which  are 
heremaftcr  negonated  or  set  by  the  Qub  pursuant  to  Paragraph  VTT  hereof.  Consent  is  irrevocably  given  for  the  duration  of  ihia  contract  to 
the  payment  of  all  earnings,  bonuses  and  other  conaideratun  personally  to  the  minor  Player  party.  Player's  parents  or  guardian  further  agree 
to  hold  Oub  haimlesa  for  any  injury  suffered  by  Player  dunng  the  term  of  this  Minor  League  Uniform  Player  Contraa.  These  consents  and 
prtHniae  to  hold  harmlesa  are  expressly  given  as  an  inducement  to  enter  mto  this  contract. 


Date  Signature  of  Father-Mothcr-Ouardiati  (circle  one)  Dale  Signature  of  Father-Mother-Guardian  (circle  one) 


FOR  Approveid  ancJ  recorded: 

COlvfMISSIONER'S 

OFFICE  USE  0^^.Y         Date: By:. 

(Form  revised  May  1991) 


164 


MINOR  LEAGUE  UNIFORM 
PLAYER  CONTRACT 


I.  Panics  Tlie  parties  to  this  Minor  League  Uniform  Player  Contract  arc  those  identified  in  paragraphs  1  and  2  of  Addendum  A. 

n.  Definitions  A.  As  used  in  this  Minor  League  Uniform  Player  Contract,  the  term  "Player"  shall  refer  to  the  individual  identified  m 

paragraph  t  of  Addendum  A. 

B.  The  cerm  "Major  League"  shall  refer  to  the  American  League  of  Professional  Baseball  Clubs,  the  National  League  of 
Professional  Baseball  Clubs  and  any  other  professional  baseball  league  that  is  granted  Major  League  status  pursuant  to  the  Major 
League  Agreement  (ML^). 

C.  The  term  "Major  League  Club"  shall  refer  to  a  professional  baseball  club  that  is  a  member  in  good  standing  of  a  Major 
League. 

0.  The  term  "Major  League  Player"  shall  reler  to  a  professional  baseball  player  who  is  on  an  Active  List,  Disabled  List  or 
other  Inactive  List  of  3  Major  League  Club. 

E.  The  term  "Minor  League"  shall  refer  to  any  domestic  or  foreign  professional  baseball  league  that,  cither  directly  or  through 
membership  in  an  assoaation  or  other  entity,  is  party  to  an  agreement  with  the  Major  Leagues  and  that  recognizes  the  authority  of 
the  Commissioner. 

F.  The  term  "Minor  League  Club"  shall  refer  to  any  professional  baseball  club  that  is  a  member  in  good  standing  of  a  Minor 
League. 

G.  The  term  "Minor  League  Player"  shall  refer  to  any  professional  baseball  player  who  is  on  a  Minor  League  under  control  list 
and/or  a  Minor  League  Reserve  List  of  a  Major  League  Qub  and/or  any  professional  baseball  player  who  is  on  the  Active  List, 
Disabled  List  or  other  Inactive  List  of  a  Minor  League  Qub. 

H.  The  term  "Commissioner"  shall  refer  to  the  individual  who  holds  the  offtce  of  Commissioner  of  Baseball  pursuant  to  Article 
I  of  the  MLA  or  his  designee. 

1.  The  term  "Oub"  shall  refer  to  the  professional  baseball  club  identified  in  paragraph  2  of  Addendum  A,  and  any  other  Major 
League  Qub  or  Minor  League  Oub  to  which  this  Minor  League  Uniform  Player  Contract  may  be  assigned,  loaned,  leased  or 
othenvtse  transferred.  The  term  "Qub"  also  shall  refer  to  any  Major  League  Club  or  Minor  League  Qub  for  which  Player  is 
directed  to  perform. 

].  The  tentu  "Minor  League  Reitrvc  List"  and  "Minor  League  under  control  list"  shall  refer  to  the  lists  filed  pursuant  to  the 
Major  League  Rules  of  all  Minor  League  Uniform  Player  Contracts  to  which  that  Qub  holds  title. 

K.  The  terms  "Major  League  Reserve  List"  and  "Major  League  under  control  list"  shall  refer  to  the  lists  filed  pursuant  to  the 
Major  League  Rules  of  all  Major  League  Uniform  Player  Contracts  that  Qub  holds  title  to  and  that  Qub  has  placed  on  the  Major 
League  roster. 

L.  The  term  "championship  playing  season"  shall  refer  to  the  full  schedule  of  regular-season  games  that  has  been  approved  for 
Oub. 

M.  The  term  "Minor  League  Association"  shall  refer  to  any  association  of  Minor  League  Oubs  and/or  Minor  Leagues  that  is 
party  to  an  agreement  with  the  Major  Leagues  and  that  recognizes  the  authority  of  the  Cdirunissioner. 

ITl.  Reciul  The  Major  Leagues  have  jointly  subscribed  to  the  Major  League  Agreement  (ML^)  and  the  Major  League  Rules  (MLR).  The 

parties  agree  that  they  and  this  Minor  League  Uniform  Player  Contract  are  therefore  subject  to  and  governed  by  the  MLA  and 
MLR,  which  arc  fully  incorporated  in  this  Minor  League  Uniform  Player  Contract  as  if  set  forth  herein  verbatim.  The  Major 
Leagues  are  currently  party  to  the  Professional  Baseball  Agreement  (PBA)  with  the  National  Association  of  Professional  Baseball 
Leagues  (National  Association).  To  the  extent  that  this  Minor  League  Uniform  Player  Contract  is  assigned,  loaned,  leased  or 
otherwise  transferred  to  a  Minor  League  Oub  which  is  a  member  of  a  National  Association  League  (or  Player  is  directed  by  the 
Oub  to  perform  for.  or  report  to.  such  Minor  League  Oub),  the  parties  acknowledge  (A)  that  they  and  this  Minor  League  Uniform 
Player  Contract  are  bound  by.  subject  to  and  governed  by  the  then-existing  PBA  and  any  subsequent  amendments  to  that  docu- 
ment, and  (B)  that  the  then-existing  PBA  (and  any  subsequent  amendments  to  that  document)  are  fully  incorporated  in  this  Minor 
League  Uniform  Player  Contract  as  if  set  forth  herein  verbatim. 

To  the  extent  that  this  Minor  League  Uniform  Player  Contract  is  assigned,  loaned,  leased  or  otherwise  transferred  to  a  Minor 
League  Oub  which  is  not  a  member  of  a  National  Association  League  (or  the  Player  is  directed  by  the  Oub  to  perform  for,  or 
report  to,  such  Minor  League  Oub),  the  parties  acknowledge  (A)  that  they  and  this  Minor  League  Uniform  Player  Contract  arc 
bound  by,  subject  to  and  governed  by  any  agreement(s)  and  any  subsequent  amendments  to  any  present  or  future  agreements  then 
in  effect  between  the  Major  Leagues  and  the  Minor  League  or  Minor  League  Association  of  which  the  Minor  League  Oub  is  a 
member,  and  (B)  that  any  such  agreements  (and  any  subsequent  amendments  to  any  such  agreements)  are  fully  incorporated  in  this 
Minor  League  Uniform  Player  Contract  u  if  set  forth  herein  vetbatim. 

rv.  Scope  Subject  to  the  provisions  of  the  Basic  Agreement  applicable  to  Major  League  Players  performing  for  Minor  League  Oubs 

and/or  in  Minor  Leagues,  this  Minor  League  Uniform  Player  Contnct  shall  set  the  terms  and  conditions  of  Player's  employment 
during  all  penods  in  which  Player  is  employed  by  Oub  as  a  Minor  League  Player.  The  Basic  Agreement  and  the  Major  League 
Uniform  Player  Contract  shall  exclusively  govern  the  tertns  and  conditions  of  Player's  employment  during  all  penods  m  which  he  is 
performing  services  for  Oub  as  a  Major  League  Player.  This  Minor  League  Uniform  Player  Contract  therefore  shall  have  no 
application  during  any  pentxl  in  which  Player  is  on  Oub's  Major  League  Active.  Disabled  or  other  Inactive  List. 

V.  Agreement  In  consideration  of  the  foregoing  Recital  and  Scope  pnyvisions.  for  the  mutual  representations,  promises,  covenants  and 

agreements  contained  herein  (including  in  Addenda  A.  B  and  Q  and  for  other  good  and  valuable  consideration,  the  receipt  of  which 
is  hereby  acknowledged,  the  panics,  intending  to  be  legally  bound,  promise,  covenant  and  agree  as  follows. 
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VT.  Duration  A.  Unless  a  diffcrcni  term  of  ihis  Minor  League  Uniform  Player  Contract  is  set  fonh  in  Addendunfi  A.  Club  hereby  epiploys 

And  Player  lo  render,  and  Player  agrees  to  render,  skilled  services  as  a  Minor  League  Player  in  seven  (7)  separate  championship  playing 

Conditions  Of  seasons,  commencing  with  [he  beginning  of  the  championship  playing  season  identified  in  paragraph  3  of  Addendum  A,  or  the 
Employment  pomon  of  that  regular  championship  playing  season  remaining  after  the  execution  dale  of  this  Minor  League  Uniform  Player 
Contract,  as  specified  in  paragraph  4  of  Addendum  A,  whichever  dace  is  later.  Unless  this  Minor  League  Uniform  Player  Contract 
IS  terminated  pursuant  to  Paragraph  XIX.  the  term  of  employment  shall  extend  until  Player  has  performed  services  for  Club  as  a 
Minor  League  Player  in  the  requisite  total  of  separate  championship  playing  seasons.  For  purposes  of  determining  whether  Player 
has  pertormed  in  the  requisite  total  of  separate  championship  playing  seasons.  Player  shall  not  be  deemed  to  have  performed 
services  as  a  Minor  League  Player  dunng  any  championship  playing  season  in  which  he  is  on  either  the  Major  League  Active  List. 
the  Major  League  Disabled  List  or  other  Major  League  Inactive  List  (or  combination  of  the  foregoing)  for  the  entire  season.  Player 
also  shall  not  be  deemed  to  have  performed  services  as  a  Minor  League  Player  in  any  championship  playing  season  in  which  he  is 
on  the  Restricted  List.  Disqualified  List.  Suspended  List,  Ineligible  List,  Voluntanly  Retired  List  or  Military  List  (or  combinations 
of  the  foregoing)  for  the  entire  season.  Player  also  shall  not  be  deemed  to  have  performed  services  as  a  Minor  League  Player  in  any 
championship  season  in  which  he  withholds  his  services  for  any  ponion  of  the  championship  playing  season  or  playoff  games  at  the 
conclusion  of  that  championship  playing  season.  For  purposes  of  determining  whether  Player  has  performed  services  in  the  requi- 
site total  of  separate  championship  playing  seasons,  service  in  winter  league  play  shall  be  excluded. 

B.  This  Minor  League  Uniform  Player  Contraa  obligates  Player  to  perform  professional  services  on  a  calendar  year  basis, 
regardless  of  the  tact  that  salary  payments  are  to  be  made  only  during  the  actual  championship  playing  season.  The  salary  paid  is  in 
pan  based  on  considerations  in  addition  to  the  actual  performance  of  services  during  the  championship  playing  season.  Player 
therefore  understands  and  agrees  that  his  duties  and  obligations  under  this  Minor  League  Uniform  Player  Contract  continue  in  full 
force  and  effect  throughout  the  calendar  year,  including  Club's  championship  playing  season.  Qub's  training  season,  Club's  exhi- 
bition games.  Club's  instructional,  post-season  training  or  winter  leagiue  games,  any  official  play-off  series,  any  other  official  post- 
season series  in  which  Club  shall  be  required  to  participate,  any  other  game  or  games  in  the  receipts  of  which  Player  may  be  entitled 
to  a  share,  and  any  remaining  portions  of  the  calendar  year.  Player's  duties  and  obligations  shall  continue  in  full  force  and  effect  until 
October  15  of  the  calendar  year  of  the  last  championship  playing  season  covered  by  this  Minor  League  Uniform  Player  Contract. 

C.  Player  and  Club  also  agree  to  comply  with  all  decisions  of  the  Commissioner  pursuant  to  the  provisions  of  the  MLA  and 
MLR  and.  to  the  extent  applicable,  the  PBA  or  other  agreement  in  eCTect  between  the  Major  Leagues  and  one  or  more  Minor 
Leagues  or  Minor  League  Associations. 

D.  Player's  physical  condition  is  important  to  the  safety  and  welfare  of  Player  and  to  the  success  of  Oub.  Thus,  to  enable 
Player  to  fit  himself  properly  for  his  duties  under  this  Minor  League  Uniform  Player  Contract,  Oub  may  require  Player  to  maintain 
his  playing  condition  and  weight  during  the  off-season  and  to  report  for  practice  and  conditioning  at  such  times  and  places  as  Oub 
may  determine  and  may  require  Player  to  participate  in  such  exhibition  games  pnor  to  the  championship  playing  season  as  Club 
may  arrange.  Oub  shall  reimburse  Player  for  expenses  incurred  in  traveling  from  Player's  home  city  to  Club's  training  place  and 
Oub  shall  have  the  nght  to  selea  the  mode  and  class  of  transportation  to  be  used  and  the  route  to  be  taken  by  Player.  In  the  event 
Player  fails  to  repon  for  practice  and  conditioning  as  required,  or  fails  to  participate  in  exhibition  games,  Oub  may  impose  a 
reasonable  fine  upon  Player  in  accordance  with  Paragraph  XX  and  also  require  Player  to  fit  himself  for  his  duties  to  the  satisfaction 
of  Oub  at  Player's  own  expense. 

vn.  Payment  A.  For  the  performance  of  all  of  the  skilled  services  by  Player  and  for  Player's  other  promises  herein  contained.  Club  will  pay 

Player  at  the  monthly  rate  set  out  in  Addendum  C-1  during  the  first  championship  playing  season  covered  by  this  Minor  League 
Uniform  Player  Contract.  The  Player  and  Oub  shall  attempt  annually  to  negotiate  an  applicable  monthly  salary  rate  for  the  next 
subsequent  championship  playing  season  covered  by  this  Minor  League  Uniform  Player  Contract.  Such  negotiations  shall  be  in 
accordance  with  the  applicable  provisions  of  the  MLA  and.  if  applicable,  the  PBA  or  other  agreement  in  effect  between  the  Major 
League  and  one  or  more  Minor  Leagues  or  Minor  League  Associations.  If  the  Player  and  Oub  reach  agreement,  the  agreed-upon 
monthly  salary  rate  shall  be  set  out  in  a  new  Addendum  C.  and  Player  agrees  to  execute  same.  If  the  Player  and  Oub  do  not  reach 
agreement,  then  the  Player's  monthly  salary  rate  for  the  next  championship  playing  season  shall  be  set  by  the  Oub,  but  shall  not  be 
less  than  eighty  percent  (80%)  of  the  monthly  salary  rate  set  out  in  the  most  recently  executed  Addendum  C.  If  the  Player's  monthly 
salary  rate  is  set  by  the  Oub.  that  monthly  salary  rate  shall  be  set  out  in  a  new  Addendum  C.  and  Player  agrees  to  execute  same. 
Any  monthly  salary  rate  set  out  in  any  Addendum  C  shall  conform  to  any  applicable  minimum  salary  requirements  contained  in  the 
MLR.  If  Player  is  a  foreign  national  with  a  nonimmigrant  visa,  monthly  salary  rates  set  out  in  any  Addendum  C  shall  be  adjusted 
upward  as  necessary  to  conform  with  the  minimum  required  salary  levels.  The  various  Addenda  C  for  this  Minor  League  Uniform 
Player  Contraa  shall  be  numbered  consecutively,  for  example.  Addendum  C-1.  Addendum  C*2.  et  cetera. 

B.  The  monthly  payments  under  this  Minor  League  Uniform  Player  Contract  will  be  made  in  two  (2)  semi-monthly  installments 
on  the  15th  day  and  last  day  of  the  month  after  the  beginning  of  Club's  championship  playing  season.  The  obligation  to  make  such 
payments  to  Player  shall  surt  with  the  beginmng  of  Oub's  championship  playing  season  or  such  later  date  as  Player  reports  for 
championship  season  play.  The  obligation  to  make  such  payments  shall  end  with  the  termination  of  Oub's  championship  playing 
season  and  any  offiaal  play-off  senes  in  which  Oub  shall  participate,  or  upon  the  termination  of  this  Minor  League  Uniform  Player 
Contract,  whichever  shall  occur  first.  Player  shall  not  be  entitled  to  any  payment  under  this  Minor  League  Uniform  Player  Contract 
for  any  penod  that  he  is  on  a  Major  League  Active,  Disabled  or  other  Inactive  List.  If  Player  is  in  the  service  of  Oub  for  part  of 
Oub's  championship  playing  season  only,  he  shall  receive  such  proportion  of  the  rate  set  forth  above  as  the  number  of  days  of  his 
actual  employment  in  any  month  compares  to  the  number  of  days  in  said  month. 

vni.  A.  If  Player  is  disabled  during  Club's  training  season  and  if  (his  Minor  League  Uniform  Player  Contract  is  terminated  during 

Disability  Of       Oub's  training  season  as  a  result  of  that  disability,  or  if  this  Minor  League  Uniform  Player  Contract  is  later  terminated  during  the 
Player  first  founeen  days  of  Oub's  championship  playing  season  while  Player  is  so  disabled.  Player  shall  be  paid  by  Club  at  the  rate  of 

compensation  set  out  in  the  most  recently  executed  Addendum  C  for  a  period  of  two  weeks  from  the  Ar^t  day  of  Oub's  champion* 
ship  playing  season.  However,  if  Player  is  injured  dunng  Oub's  training  season  and  is  not  released  on  or  before  the  founeenth  day 
of  Oub's  championship  playing  season,  Oub  shall  continue  to  be  obligated  to  pay  Player  at  the  rate  of  compensation  set  out  in  the 
most  recently  executed  Addendum  C  until  the  conclusion  of  Oub's  championship  playing  season,  or  until  an  earlier  date  on  which 
Oub  may  give  Player  an  unconditional  release. 
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B.  If  Player  is  disabled  dunng  Oub's  championship  playing  season,  thai  disability  shall  noi  impair  Player's  nghis  to  receive  the 
compensation  set  forth  in  subparagraph  (A)  of  Paragraph  VIl  for  a  period  of  fourteen  days  from  the  date  of  such  disability  if  that 
disability  continues  for  all  of  such  period.  It  is  specifi<:a!ly  prt3vided,  however,  that  said  fourteen  days'  period  shall  not  be  consid- 
ered for  purposes  of  determining  whether  any  additional  payments  may  be  due  Player  under  any  Special  Covenants  to  this  Minor 
League  Uniform  Player  Contract.  However,  if  Player  is  not  released  during  or  at  the  end  of  the  fourteen  days'  penod.  Club  shall 
continue  to  be  obligated  to  Player  for  compensation  under  the  terms  of  subparapaph  (A)  of  Paragraph  VII  to  the  conclusion  of 
Club's  championship  playing  season,  or  to  such  earlier  date  on  which  Qub  may  give  Player  an  unconditional  release. 

C.  Club  also  shall  pay  all  of  Player's  necessary  and  reasonable  hospital  and  medical  expenses  mcurred  dunng  the  term  of  this 
Minor  League  Uniform  Player  Contract  by  reason  of  said  disability,  which  expenses  are  not  paid  by  workmen's  compensation 
insurance  or  other  surgical,  medical  or  hospitalization  insurance  policy,  for  the  number  of  days  in  the  penod  of  disability  or  180 
days,  whichever  is  less.  Club,  however,  shall  always  have  the  nghl  to  select  the  physician  or  dentist  to  perform  professional 
services  to  be  rendered  to  Player  as  well  as  the  place  of  delivery  of  said  services,  including  hospital,  offices  or  clinic,  or  to  approve 
the  person  rendenng  such  services  or  the  place  where  such  services  are  to  be  performed  if  selected  by  Player. 

D.  The  following  conditions  are  expressly  established  as  conditions  precedent  to  Club's  obligation  to  pay  any  of  the  salary 
provided  for  in  subparagraphs  A  and  B  of  this  Paragraph  VlII,  or  to  pay  any  of  the  medical  or  hospital  expenses  provided  for  in 
subparagraph  C  of  this  Paragraph  VIII: 

1.  Player's  disability  must  have  been  a  direct  and  proximate  result  of  an  injury  sustained  in  the  course  and  within  the 
scope  of  Player's  employment  under  this  Minor  League  Uniform  Player  Contract;  and 

2.  Player  must  give  Qub  wniten  notice  of  the  place,  time,  cause  and  nature  of  Player's  injunes  within  five  (5)  days  from 
the  date  of  receiving  such  injuries  or  prior  to  the  tenniaation  of  this  Minor  League  Uniform  Player  Contract,  whichever 
is  earlier.  The  failure  of  Player  to  give  such  notice  shall  not  impair  the  rights  of  Player,  as  set  forth  herein,  if  Club  has 
actual  knowledge  of  such  injury  to  Player;  and 

3.  Player,  if  requested  by  Gub.  must  provide  Qub  with  written  medical  prcMf  of  Player's  disability. 

E.  Any  workmen's  compensation  payments,  or  any  surgical,  medical  or  hospitalization  insurance  payments  received  by  Player 
for  the  period  for  which  Qub  is  paying  Player,  as  specified  in  this  Paragraph  Vm,  shall  be  immediately  paid  by  Player  to  Club.  If 
Player  fails  or  refuses  to  pay  these  monies  to  Qub,  Oub  shall  deduct  the  same  from  any  compensation  due  Player. 

IX.  Allowance  Qub  will  provide  Player  during  Qub's  training  season  and  while  Qub  is  "abroad"  with  lodging  (if  Player  is  required  to  remain 

"abroad"  overnight)  and  the  meal  allowance  required  by  the  MLR.  If  while  "abroad"  Qub  elects  to  require  Player  to  remain 
"home"  and  he  is  on  Qub's  Active  or  Disabled  List,  Qub  shall  p«y  Player  the  meal  allowance  required  by  the  MLR.  No  such  meal 
allowance  shall  be  due  Player,  however,  if  his  permanent  residence  is  located  in  the  home  city  of  Qub  or  if  Player  returns  to  his 
permanent  residence  while  Qub  is  abroad.  The  terms  "home"  and  "abroad"  mean,  respectively,  at  ard  away  from  the  city  in 
which  Qub  has  its  home  baseball  park. 

X.  Qub  will  provide  Player  with  the  mode  and  class  of  transportation  of  its  choice  from  "home"  to  "abroad"  games.  Player 
Transportation    agrees  to  use  the  mode  of  transporution  furnished  by  Qub  to  all  "abroad"  games  at  all  times.  Qub  will  provide  Player  nstum 

transportation  to  his  home  city  at  the  conclusion  of  the  championship  playing  season  or  playoffs,  or  if  unconditionally  released  pnor 
thereto.  Mode  and  class  of  transportation  shall  be  at  the  Qub's  discretion. 

XI.  Uniform  Qub  will  select  and  furnish  Player  with  necessary  baseball  uniforms,  excluding  shoes,  but  including  all  numerals,  emblems, 

logos  or  devices  to  be  worn  on  the  uniform  or  affixed  thereto.  Additionally,  Qub  may,  if  it  wishes  to  do  so,  provide  shoes  or  other 
personal  equipment  items  or  apparel,  such  as  battmg  gloves  or  fielding  gloves.  Player  shall  wear  uniforms,  personal  equipment 
Items  and  apparel  as  furnished  and  shall  not  alter  or  disfigure  them.  At  the  end  of  the  championship  playing  season,  or  at  the  end  of 
any  post-season  senes  games,  or  upon  the  assignment  or  other  transfer  of  this  Minor  League  Uniform  Player  Contract,  or  upon  the 
unconditional  release  of  Player  from  this  Minor  League  Uniform  Player  Contract,  or  upon  any  direction  by  Club  to  perform  services 
for  a  different  Qub,  Player  immediately  shall  return  to  Qub  such  uniforms,  personal  equipment  items,  apparel  and  any  and  ah  other 
property  of  Club  in  the  possession  of  Player.  Player  shall  not  wear  or  use  any  personal  equipment  item,  article  of  apparel  or  any 
other  item  with  or  upon  his  uniform  which  is  not  approved  by  Qub,  or  which  is  not  in  accordance  with  the  MLR. 

Player  agrees  to  serve  Qub  diligently  and  faithfully,  to  keep  himself  in  first-class  condition,  and  to  observe  and  comply  with  all 
rules  and  regulations  of  Qub.  Further,  Player  agrees  to  conform  to  high  standards  of  personal  condua  (before,  dunng  and  after 
working  houra),  fair  play  and  good  sponsmanship. 

In  addition  to  the  furnishing  of  professional  baseball  services  to  Qub,  Player  agrees,  beginning  with  the  date  that  this  Minor 
League  Uniform  Player  Contract  is  executed,  to  cooperate  with  Qub  and  to  paniapate  in  any  and  all  promotional  activities  of  Club 
which,  in  the  sole  opinion  of  Qub,  will  promote  the  welfare  of  Qub  or  of  professional  baseball. 

Player  agrees,  beginning  with  the  date  that  this  Minor  League  Uniform  Player  Contract  is  executed,  that  photographs,  whether 
still  or  action,  and  motion  pictures  may  be  taken  and  any  form  of  telecasts  made  of  Player,  individually  or  with  others,  at  such  times 
or  places  as  Qub  may  designate  and  agrees  that  all  rights  therein  shall  belong  to  Qub  and  that  they  may  be  used,  reproduced  or 
otherwise  disseminated  or  published  by  Qub  directly  or  indirectly  for  any  purpose  in  any  manner  and  at  any  time,  including  after 
the  term  of  this  Minor  League  Uniform  Player  Contract,  that  Qub  desires.  Player  further  agrees  that  during  the  term  of  this  Minor 
League  Uniform  Player  Contract  he  will  not  make  public  appearances,  participate  in  radio  or  television  programs,  permit  his  picture 
to  be  taken  while  in  Qub's  uniform  or  a  part  thereof,  sponsor  or  permit  his  name  or  likeness  to  be  used  in  conjunction  with  any 
commercial  purpose,  including  the  sale,  rental  or  advertising  of  products  or  services,  or  write  or  sponsor  newspaper,  magazine  or 
any  other  article  for  publication,  without  the  express  wrinen  consent  of  Qub. 

As  a  further  inducement  to  Qub  to  enter  into  this  Minor  League  Uniform  Player  Contract,  Player  represents  to  Club  as 
follows: 

A.  Player  has  no  physical  or  mental  defects  which  would  prevent  or  impair  the  performance  of  Player's  skilled  services  as  a 
professional  baseball  player  for  Club.  Player  is  capable  of  and  will  perform  his  services  and  such  other  duties  as  may  be  required  of 
him  pursuant  to  this  Minor  League  Unifoim  Player  Contraa  with  expertness,  diligence  and  fidelity. 

B.  Player  does  not  own.  directly  or  indirectly,  stock  or  have  any  financial  interest  m  the  ownership  or  earnings  of  any  Minor 
League  Qub  or  Major  League  Qub  except  as  hereinafter  expressly  set  forth,  and  covenants  that  he  will  not  hereafter,  while  under 
this  Minor  League  Uniform  Player  Contract,  acquire  or  hold  any  such  stock  or  interest. 
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C.  Player  has  exceptional  and  unique  skill  and  ability  as  a  baseball  player,  and  Player's  services  to  be  rendered  to  Club  are  of 
a  special  and  extraordinary  character  which  gives  Player  his  peculiar  value  which  cannot  be  reasonably  or  adequately  compensated 
for  in  damages  at  law.  Therefore.  Player  agrees  that  Player's  breach  of  this  Minor  League  Uniform  Player  Contract  will  cause  Club 
great  and  irreparable  injury  and  damage.  Accordingly.  Player  agrees  that,  in  addition  to  other  remedies.  Club  shall  be  entitled  to 
injunctive  and  other  equitable  relief  to  prevent  a  breach  of  this  Minor  League  Uniform  Player  Contract  by  Player,  including  the 
nght  to  enjoin  Player  from  playing  professional  baseball  for  any  other  person  or  organization  dunng  the  term  of  this  Minor  League 
Uniform  Player  Contract. 

D.  Player  is  not  a  parry  to.  and  will  not  enter  into,  any  contract  or  any  contractual  obligation  to  render  skilled  services  as  a 
professional  baseball  player  with  any  person  or  organization  other  than  Club.  Additionally.  Player  is  not  a  party  to.  and  will  not 
enter  into,  any  contract  or  any  contractual  obligation  which  conflicts  with  any  of  his  obligations  under  this  Minor  League  Unifonn 
Player  Contract. 

E.  Player's  name,  as  set  fonh  in  this  Minor  League  Unifonn  Player  Contract,  and  of  which  his  signature  to  this  Minor  League 
Unifonn  Player  Contract  consists,  is  his  proper  and  legal  name  and  is  not  a  fictitious  or  assumed  name. 

F.  All  personal  information  concerning  Player  in  Addendum  A  is  true  and  accurate. 

G.  Player  is  eligible,  in  accordance  with  the  MLR.  to  execute  this  Minor  League  Unifonn  Player  Contract. 

XVI.  Playing  A.  For  the  purpose  of  avoiding  physical  injuries.  Player  agrees  that  during  the  term  of  this  Minor  League  Uniform  Player 

For  Others  Contract.  Player  will  not  play  baseball  other  than  for  Oub,  without  the  written  consent  of  the  Club.  If  Club  consents  to  Player's 

paniapanon  in  a  winter  league,  the  terms  and  conditions  of  Player's  employment  dunng  winter  league  play  shall  be  governed  by 

this  Minor  League  Uniform  Player  Contract,  except  that  Player  and  Club  shall  agree  on  the  amount  of  monetary  compensation  for 

Player's  partiapation  in  winter  league  play. 

B.  Player  and  Oub  agree  and  recognize  that  Player's  panicipanon  in  any  other  sport  may  impair  or  destroy  Player's  ability  and 
skill  as  a  professional  baseball  player.  Accordingly,  from  and  after  the  date  of  execution  of  this  Minor  League  Uniform  Player 
Contract.  Player  agrees  that  he  shall  not  engage  in  automobile  or  motorcycle  racing,  hanggliding,  fencing,  parachuting,  skydiving, 
boxing,  wrestling,  karate,  judo,  football,  basketball,  skiing,  hockey,  or  any  other  sport  or  activity  involving  a  substantial  risk  of 
Xrsonat  injury.  Player  also  agrees  that,  except  with  the  written  consent  of  Qub,  he  will  not  participate  in  amateur,  intramural, 
intercollegiate  or  professional  athletics  in  any  sport  whatsoever. 

XVIT.  Physical  A.  When  requested  by  Oub.  Player  shall  submit  to  a  complete  physical,  psychiatric,  psychological  and/or  dental  examination 

Examination  at  the  expense  of  Qub.  and,  if  necessary,  to  medical,  surgical,  psychiatric  or  dental  treatment  at  Player's  own  expense,  except  as 
otherwise  provided  in  this  Minor  League  Uniform  Player  Contract.  Upon  the  failure  or  refusal  of  Player  to  do  so,  Oub  may  take 
such  action  against  Player  as  it  deems  advisable  in  the  manner  agreed  to  between  the  parties  and  set  forth  at  Paragraph  XX. 

B.  It  is  speafically  provided,  however,  that  if  Player  signed  this  Minor  League  Uniform  Player  Contract  as  a  free  agent,  within 
ninety  days  subsequent  to  the  execution  of  this  Minor  League  Unifonn  Player  Contract  by  Player,  Oub  may  require  Player  to 
undergo  a  complete  physical,  psychiainc,  psychological  and/or  dental  examination  by  a  physician  and/or  dentist  of  Oub's  choosing 
and  :t  Club's  expense.  If  such  examination  reveals  the  presence  of  any  physical  and/or  denul  defect,  congenital  or  otherwise, 
which  in  the  judgment  of  the  physician  or  dentist  would  or  might  substantially  impair  Player's  ability  to  play  professional  baseball 
and  was  present  at  the  time  of  execution  of  this  Minor  League  Uniform  Player  Contract  by  Player,  Oub  may  terminate  this  Minor 
League  Uniform  Player  Contract  without  funher  payment  to  Player  of  any  bonus,  benefits  or  other  compensation  provided  for  in 
this  Minor  League  Uniform  Player  Contract  or  any  Special  Covenants  to  this  Minor  League  Uniform  Player  Contract.  In  that  event, 
this  Minor  League  Uniform  Player  Contract  shall  be  void  and  of  no  force  or  effect  between  the  Parties  and  Player  shall  repay  any 
bonus,  benefits  or  other  compensation  provided  pursuant  to  any  Special  Covenants  to  this  Minor  League  Uniform  Player  Contract. 

XVin.  A.  Player  speafically  agrees  and  understands  that  this  Minor  League  Unifo.-m  Player  Contract  may  be  freely  assigned  by  Oub, 

Assignmenis,      and  re-assigned  by  any  assignee  Oub,  to  any  other  Major  League  Oub  or  Minor  League  Oub. 

Transfers  And  B.  Upon  assignment  of  this  Minor  League  Uniform  Player  Contract,  the  assignee  Club  shall  be  liable  to  Player  only  for 

Directions  To  payments  accruing  from  the  date  Player  repons  to  the  Club  for  which  he  is  directed  to  perform  by  assignee  Oub.  Assignor  Oub 
Perform  For  shall  remain  liable  to  Player  for  all  payments  accrued  as  of  the  date  of  the  assignment.  In  addition,  if  Player  reports  to  the  Oub  for 
Minor  Or  which  he  is  directed  to  perform  by  assignee  Oub  as  soon  as  the  mode  of  transponation  authorized  or  furnished  to  player  permits. 

Major  League  assignor  Oub  shall  be  liable  to  Player  for  the  travel  time  required  to  reach  the  city  to  which  Player  is  directed  to  repon  to  join  the 
Oubs  Oub  for  which  he  is  directed  to  perform  by  assignee  CTub. 

C.  In  the  event  this  Minor  League  Uniform  Player  Contraa  is  assigned,  following  his  receipt  of  written  or  telegraphic  notice  of 
the  assignment.  Player  shall  repon  to  the  Oub  for  which  he  is  directed  to  perform  by  the  assignee  Oub  as  soon  as  the  mode  of 
transportation  authonzed  or  furnished  to  Player  permits.  If  Player  fails  or  refuses  to  repon  as  soon  as  the  mode  of  transponation 
authonzed  or  furnished  to  Player  permits.  Player  shall  not  be  entitled  to  any  payment  for  the  period  from  the  date  upon  which  he 
recerved  wnnen  or  telegraphic  notice  of  the  assignment  to  the  dale  on  which  Player  repons  to  the  Oub  for  which  he  is  directed  to 
perform  by  the  assignee  Oub. 

D.  Player  also  sxofically  agrees  and  understands  that  this  Minor  League  Uniform  Player  Contract  (and  the  Oub's  exclusive 
nghts  to  his  services  under  this  Minor  League  Uniform  Player  Contract)  may  be  freely  loaned,  leased  or  otherwise  transferred  to 
any  Minor  League  Club.  In  the  event  this  Minor  League  Uniform  Player  Contract  is  loaned,  leased,  or  otherwise  transferred, 
following  his  receipt  of  written  or  telegraphic  notice  of  the  loan,  lease  or  transfer.  Player  shall  repon  to  the  Oub  to  which  this 
Minor  League  Uniform  Player  Contract  is  loaned,  leased  or  otherwise  transferred  as  soon  as  the  mode  of  transponation  authorized 
or  furnished  to  Player  permits.  If  Player  fails  or  refuses  to  repon  as  soon  as  the  mode  of  transponation  authorized  or  furnished  to 
Player  permits.  Player  shall  not  be  entitled  to  any  payment  for  the  penod  from  the  date  upon  which  he  received  wntten  or 
telegraphic  nonce  of  the  loan,  lease  or  transfer  to  the  date  on  which  Player  reports  to  the  Oub  to  which  this  Minor  League  Uniform 
Player  Contract  is  loaned,  leased  or  otherwise  transferred. 

E.  Player  also  speafically  agrees  and  understands  that  Oub  may  freely  direct  him  to  perform  services  for  any  Major  League  or 
Minor  League  Club.  Funher.  following  his  receipt  of  written  or  telegraphic  notice  of  the  direction  to  perform.  Player  speafically 
agrees  and  undcntands  that  his  obligation  under  this  Minor  League  Uniform  Player  Contract  to  xrfotm  services  for  the  directed 
Oub  shall  be  the  same  as  his  obligation  to  perform  services  for  Oub  under  this  Minor  League  Uniform  Player  Contract.  If  Oub 
directs  Player  to  perform  services  for  a  Oub.  Player  agrees  to  report  to  the  Oub  as  soon  as  the  mode  of  travel  authonzed  or 
provided  permits,  and  to  perform  all  services  for  such  Oub  in  a  diligent  and  faithful  manner.  If  Player  fails  or  refuses  to  report  as 
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soon  as  ihe  mode  of  transportation  authorized  or  furnished  to  Ptayer  permits.  Player  shall  not  be  entitled  to  any  payment  for  the 
pcnod  from  the  date  upon  which  he  received  wnnen  or  telegraphic  nobce  of  the  direaion  to  perform  to  the  date  on  which  Player 
reports  to  the  directed  Club. 

F.  Player  agrees  that  he  will  execute  the  standard  form  Major  League  Uniform  Player  Contract  then  in  effect  m  the  Major 
Leagues  if  Player  is  placed  (following  an  assignment,  direction  to  perform  or  otherwise)  on  a  Major  League  roster.  Major  League 
under  control  list  or  Major  League  Reserve  List  at  any  point  during  the  term  of  this  Minor  League  Uniform  Player  Contract. 

G.  If  Player  agrees,  this  Minor  League  Uniform  Player  Contraa  may  be  assigned,  loaned,  leased  or  otherwise  transferred  to  (or 
Player  directed  to  pertorm  for)  a  Minor  League  Qub  or  other  professional  baseball  club  panicipating  in  winter  league  play  The 
terms  and  conditions  of  Player's  employment  during  winter  league  play  shall  be  as  stated  in  Subparagraph  (A)  of  Paragraph  XVI. 

A  If  Club  IS  in  arrears  to  Player  for  any  payments  due  Player  under  this  Minor  League  Uniform  Player  Contract  for  more  than 
fifteen  (15)  days,  or  if  Club  fails  for  more  than  fifteen  (15)  days  to  perform  any  other  obligations  agreed  or  required  to  be  performed 
by  Qub.  Player  shall  be  entitled  to  apply  to  the  Commissioner  to  terminate  this  Minor  League  Uniform  Player  Contract.  Thereafter, 
if  Club  fails  to  remedy  the  default  as  to  the  payment  or  other  obligation  within  such  time  as  the  Commissioner  may  fix.  the 
Commissioner  shall  terminate  this  Minor  League  Uniform  Player  Contract  by  a  declaration  of  Player's  free  agency  It  is  specifically 
provided,  however,  that  Club  shall  remain  liable  to  Player  for  all  payments  due  him  as  of  the  date  of  the  termination  of  this  Minor 
League  Uniform  Player  Contract  and  the  declaration  of  Player's  free  agency. 

B.  Club  may  terminate  this  Minor  League  Uniform  Player  Contract  upon  the  delivery  of  written  or  telegraphic  nonce  to  Player 
if  Player  at  any  time  shall: 

1.  Fail,  refuse  or  neglect  to  conform  Player's  personal  conduct  to  high  standards  of  good  citizenship  and  good  sportsman- 
ship: 

2.  Fail,  refuse  or  neglect  to  keep  himself  in  firsi-ctass  physical  condition; 

3.  Fail,  refuse  or  neglect  to  obey  Qub's  requirements  respecting  Player's  conduct  and  service; 

4.  Fail  in  the  judgment  of  Cub  to  exhibit  sufficient  skill  or  competitive  ability  to  qualify  or  to  continue  as  a  professional 
baseball  player  as  a  member  of  Qub's  team;  or 

5.  Fail,  refuse  or  neglect  to  render  Player's  services  hereunder,  or  in  any  other  manner  to  materially  breach  this  Minor 
League  Uniform  Player  Contract. 

C.  If  Player  becomes  disabled,  Qub  may  also  terminate  this  Minor  League  Uniform  Player  Contract  in  accordance  with 
Paragraph  Vni  above. 

A.  For  Ihe  violation  by  Player  of  any  of  the  obligitioBS  or  duties  of  Player  u  set  forth  in  this  Minor  League  Uniform  Player 
Contract,  or  for  the  violation  by  Player  of  any  of  Qub's  rules  or  regnlatioas.  Player  agrees  that  Qub  may  impose  a  reasonable  fine 
upon  Player  and  deduct  the  amount  thereof  ftom  Player's  compensatioa,  or  may  suspend  Player  without  compensation,  or  both. 
Player  also  agrees  that  Qub  may  place  him  on  any  discipliiuiy  list  or  Usa  prescribed  by  the  MLR  or  any  other  applicable  Major 
League  or  Minor  League  rules. 

B.  In  the  event  of  any  dispute  or  daim  between  Player  and  Qub  arising  under  any  of  the  prrxvisions  of  this  Minor  League 
Uniform  Player  Contract,  the  decision  of  Qub  regarding  the  dispute  or  daim  always  shall  be  subject  to  Player's  rights  of  appeal 
which  Player  may  exercise  by  filing  a  written,  itemized  and  detailed  appeal  form  with  the  Commissioner  within  120  days  of  the 
maturity  of  the  claim.  The  decision  of  the  Commissioner  shall  be  final  and  the  Player  agrees  and  understands  that  the  dedsion  of  the 
Commissioner  may  be  not  be  challenged  in  any  federal  or  sate  court  or  any  other  tribunal. 

C.  Player  specifically  consents  that  cither  Qub  or  the  Commiaaoner  may  make  known  to  Ihe  public  the  findinp,  decisions  or 
record  of  any  inquiry,  investigation  or  hearing,  including  all  evidence,  information  or  testimony  given,  received,  obtained  or  eliated 
as  the  result  of  any  such  inquiry,  investigation  or  hearing. 

A.  Any  Special  Covenants  to  this  Minor  League  Uniform  Player  Contract  which  entitle  Player  to  receive  bonus  payments  if  he 
IS  retained  by  Qub  on  a  designated  date  or  for  a  designated  period  shall  be  subjea  to  the  following:  In  the  event  Player  is  placed  on 
the  Restnaed,  Voluntanly  Retired,  Military,  DiiquaUfied  or  Ineligible  List  prior  to  the  date  upon  which  the  bonus  payment 
becomes  due  and  payable  to  Player,  payment  of  the  bonus  shall  be  suspended  by  Club  until  Player  is  reinstated  to  an  Active  List 
and  reports  to  and  is  retained  by  Qub  for  the  number  of  days  required  by  this  Minor  League  Uniform  Player  Contract,  including 
any  special  covenants. 

B.  In  the  event  the  official  date  of  placement  on  any  of  the  lisa  enumerated  in  subparagraph  (A)  of  this  Paragraph  XX]  is  later 
than  the  date  Player  ceased  to  be  an  active  Player,  the  earlier  date  shall  apply  in  determining  ihe  new  date  for  payment  of  the 
Contingent  Bonus  following  Player's  reinstatement  to  an  Active  List  of  Oub. 

If  Player  is  to  receive  or  has  received  any  additional  peyment  or  consideration  whatsoever  from  Qub  or  from  any  other  source 
in  connection  with  this  Minor  League  Uniform  Player  Contract,  it  must  be  fully  described  on  Addendum  B,  giving  name  of  payor, 
amount  and  nature  of  payment,  when  paid  or  to  be  paid,  et  cetera. 

This  Minor  League  Uniform  Player  Contract  is  subject  to  federal  and  sute  legislation,  regulations,  executive  or  other  official 
orders  and  other  governmental  action,  now  or  hereafter  in  efiect,  which  may  affect  directly  or  indirectly  Player  or  Qub.  Addition- 
ally, this  Minor  League  Uniform  Player  Contract  is  subject  to  the  authority  of  the  Commissioner  to  suspend  the  operation  of  this 
Minor  League  Uniform  Player  Contract,  mduding  the  payment  of  compensation  to  Player,  during  any  national  emergency  or  any 
cessanon  or  suspension  of  play  in  the  Major  Leagues.  In  the  event  that  this  Minor  League  Uniform  Player  Contract  is  suspended 
pursuant  to  the  terms  of  this  paragraph,  it  la  specifically  agreed  between  Player  and  Qub  that  the  compensation  provisions  of 
Paragraph  VTI  shall  be  modified  and  the  compensatioa  paid  to  Player  at  the  monthly  rate  set  forth  in  Paragraph  vn  shall  be  paid 
only  for  the  portion  of  the  championahip  playing  season  actually  played  by  Player.  Moreover,  in  the  event  that  this  Minor  League 
Uniform  Player  Contract  is  suspended  pursuant  to  the  terms  of  this  Paragraph  XXItl,  it  is  also  specifically  agreed  between  Player 
and  Oub  that  the  Qub's  exclusive  right  to  the  Player's  services  shall  remain  in  effect  and  that  this  Minor  League  Uniform  Player 
Contraa  shall  continue  in  full  force  and  effect  for  the  lemauider  of  its  term  once  the  suspension  ends. 

XXTV.  Entire  Qub  and  Player  covenant  that  this  Minor  League  Uniform  Player  Contiact  fully  sets  forth  all  understandinp  and  agreements 

Agreement  by  and  between  them  and  agree  that  no  understandings  or  agreements,  whether  heretofore  or  hereafter  made,  shall  be  valid, 

recognized,  or  of  any  effect  whatsoever,  unless  and  until  they  are  set  forth  in  a  subsequent  Minor  League  Uniform  Player  Contract 
executed  by  Player  and  Qub,  filed  with  and  approved  by  the  Comraissaoner  of  Baseball  and  complying  with  the  MLK. 


XXI. 

Contingent 

Bonus 


XXn.  Spedi 
Covenants 

xxni. 

Legislation 

And 

Suspension 
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XXV  This  Minor  League  Uniform  Player  Coniraci  shall  be  governed  by  and  interpreted  in  such  a  manner  as  lo  be  effective  and  valid 

Governing  under  New  York  law.  However,  if  any  provisions  of  this  Minor  League  Uniform  Player  Contract  shall  be  prohibited  by  or  invalid 

Law  under  applicable  law.  such  provision  shall  be  ineffectrve  to  the  extent  of  such  prohibition  or  invalidation  only,  without  invalidating 

the  remainder  of  such  provisions  or  the  remaining  provisions  of  this  Minor  League  Uniform  Player  Coniraa. 

XXVI.  This  IS  the  only  Minor  Leag^je  Uniform  Player  Contract  form  prescnbed  by  the  MLR.  No  different  form  shall  be  used  and  no 

Approval  clause  shall  be  added  or  eliminated  without  the  specific  wnttcn  approval  of  the  Commissioner.  Any  wntten  or  oral  agreement 

Required  berwccn  Player  and  Club  not  contained  in  this  Minor  League  Uniform  Player  Contract  shall  subject  both  parties  to  discipline.  No 

such  agreement  shall  be  recognized  or  enforced  by  the  Commissioner.  This  Minor  League  Uniform  Player  Contract,  including  any 

addenda  or  attachments,  shall  not  be  valid,  recognized  or  enforced  unless  filed  with  and  approved  by  the  Commissioner. 

XXVn.  Player  Player  will  immediately  provide  Club  and  any  Club  to  which  this  Minor  League  Uniform  Player  Contract  is  assigned,  loaned  or 

Information  leased  (and  any  Club  lor  which  Player  is  directed  to  perform  services)  with  his  current  home  address  and  telephone  number,  and 
and  Notices  will  keep  such  information  current.  Any  wntten  notice  required  to  be  given  by  the  Club  to  the  Player  under  this  Minor  League 
Uniform  Player  Contract  may  be  accomplished,  at  Cub's  option,  by  sending  the  nonce  via  registered  mail  to  the  Player's  last 
known  address  and/or  by  physically  delivering  the  notice  to  the  Player.  The  effective  date  of  any  wntten  notice  shall  be  the  date  on 
which  the  notice  is  mailed  or  physically  delivered,  whichever  is  earlier.  The  effective  date  of  any  telegraphic  notice  by  the  Club  to 
the  Player  will  be  the  date  on  which  the  telegram  is  sent. 


This  Minor  League  Uniform  Player  Contract  must  be  received  at  the  Commissioner's  Office  within  20  days 
from  the  date  SIGNED  by  Player.  Player  must  sign  NAME,  including  all  I>nTIALS,  and  must  DATE  in  OWN 
HANDWRITING  on  Addendum  A.  Player's  social  security  number,  date  of  birth,  street  address,  city,  state, 
country,  zip  code  and  telephone  number  must  be  included.  If  Player  has  not  previously  signed  a  professional 
contract.  Player's  position,  height,  weight,  batting  hand,  throwing  hand,  high  school,  high  school  graduation  date, 
college,  college  graduation  date  and  place  of  birth  must  be  included.  A  copy  of  this  Minor  League  Uniform  Player 
contract,  when  approved  by  the  Commissioner,  must  be  delivered  to  Player  in  person  or  by  registered  or  certi^ed 
mail,  return  receipt  requested. 


ASSIGNME>rrS  OF  TfflS  MINOR  LEAGUE  UNIFORM  PLAYER  CONTRACT 


On_ 


(Date) 


.,  this  contract  was  assigned  from 


(Assignor  Club) 
COMMISSIONER  APPROVAL- 


(Assignee  Oub) 


2.        On_ 


(Date) 


.,  this  contract  was  assigned  from 


(Assignor  Oub) 
COMMISSIONER  APPROVAL. 


(Assignee  Oub) 


3.        On. 


(Date) 


this  contract  was  assigned  from 


(Assignor  Qub) 
COMMISSIONER  APPROVAL. 


(Assignee  Oub) 


(Date) 


.,  this  contract  was  assigned  Crom 


(Assignor  Club) 
COMMISSIONER  APPROVAL 


(Assignee  Oub) 
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ADDENDUM  B 

Special  Covenants:  In  accordance  with  Paragraph  XXII  of  this  Minor  League  Uniform  Player  Contract,  all  additional 
payments  or  consideration  whatsoever  which  Player  is  to  receive  or  has  received  from  Club  or  from  any  other  source 
in  connection  with  this  Minor  League  Uniform  Player  Contract  are  fully  described  below: 
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Responses  to  Senator  Simpson's  Questions  From  James  F.  Rill 

Prior  to  the  granting  of  the  antitrust  exemption,  various  minor  leagues  operated 
independently  of  major  lea^e  control,  indeed  even  rivaled  major  league  attendance 
figures  at  some  points  during  the  game's  earlier  history.  Your  testimony  indicates 
that  the  antitrust  exemption  is  essential  to  preserving  the  existing  system,  in  which 
the  minor  leagues  are  almost  solely  a  forum  for  player  development  rather  than  a 
separate  competition  in  their  own  right.  Please  provide  your  best  estimates  of  the 
following: 

Question  la.  The  number  of  minor  league  teams  that  could  remain  profitable  in 
the  absence  of  major  league  support,  being  certain  to  include  any  and  all  effects  of 
increased  public  interest  resulting  from  the  restoration  of  their  ability  to  field  a 
team  of  their  choosing — throughout  a  pennant  race — without  the  requirement  to 
surrender  players  to  a  major  league  club.  Please  refer  to  the  best  historical  data 
available  for  minor  leagues  not  bound  by  such  player  transfer  agreements,  in  par- 
ticular the  ratio  of  concurrent  attendance  totals  for  the  majors  to  those  of  the 
strongest  minor  leagues.  Please  give  a  typical  figure  for  the  percentage  of  revenue 
lost  to  a  minor  league  team  as  a  result  of  major  league  withdrawal,  as  compared 
with  existing  profit  margins,  as  well  as  offsetting  revenue  increases  which  result 
from  the  restoration  of  competitive  integrity. 

Answer  la.  In  my  testimony  I  tried  to  stress  the  possible  unintended  effects  and 
uncertain  results  on  minor  league  organizations  as  tney  exist  today,  from  removing 
Baseball's  antitrust  exemption.  I  have  not  conducted  an  econometric  study  to  pre- 
cisely quantify  the  exact  eff"ects  on  the  minor  leagues  of  removing  Baseball's  anti- 
trust exemption.  However,  general  principles  of  economics  and  the  failure  of  base- 
ball's independent  minor  leagues  in  the  1950's  strongly  suggest  that  removing  the 
major  leagues'  incentive  to  invest  in  the  minor  leagues  would  have  a  significant  neg- 
ative effect  on  the  current  minor  league  farm  system. 

The  Major  League  Clubs  presently  pay:  (1)  100  percent  of  the  salaries  and  bene- 
fits of  all  minor  league  players,  managers,  coaches,  and  trainers  at  every  level;  (2) 
100  percent  of  the  minor  league  teams'  equipment  and  uniform  costs;  (3)  100  per- 
cent of  the  salary,  benefit,  equipment  and  development  costs  of  the  minor  league 
umpires;  (4)  all  expenses  related  to  minor  league  spring  training  camps;  and  (5)  a 
portion  of  the  minor  league  clubs'  travel  expenses.  In  short,  the  Major  League  Clubs 
pav  the  vast  majority  of  the  minor  league  club  operating  expenses.  Organized  base- 
Dall's  history  suggests  that  a  true  "free  market  would  not  support  the  170  inde- 
pendent minor  league  franchises  that  exist  today. 

In  short,  it  is  mv  view  that  the  major  league-minor  league  agreement  has  assured 
the  minor  leagues  survival.  The  economic  survival  of  these  170  minor  league  teams 
is  in  large  part  dependent  on  the  investments  made  by  major  league  teams.  Re- 
moval of  the  incentive  to  invest  in  the  minor  leagues  will  result  in  significantly 
fewer  minor  league  teams  and  players.  How  many  fewer?  Neither  I  nor  anyone  else 
could  tell  you  precisely  how  many  minor  league  teams  would  not  survive. 

To  the  extent  that  independent  minor  leagues  were  to  have  a  resurgence  absent 
the  current  minor  league  system,  necessarily  there  would  be  fewer  teams  and  ticket 
prices  would  be  higher  without  the  significant  investment  from  the  major  leagues. 

Question  lb.  The  changed  financial  environment  for  major  league  teams  as  a  re- 
sult of  winning  the  services  of  developed  minor  league  talent  only  through  a  com- 
petitive bidding  process.  Such  a  description  would  require  an  estimate  of  now  manv 
career  minor  leaders  each  major  league  club  currently  controls  as  compared  to  each 
one  who  makes  it  to  the  majors.  Please  estimate  the  financial  gains  to  each  major 
league  club  as  a  result  of  no  longer  making  the  investment  in  surplus  minor  league 
players,  as  compared  with  the  losses  that  might  accrue  from  having  to  bid  competi- 
tively. 

Answer  lb.  Because  of  the  unique  role  of  the  minor  leagues  as  a  training  ground 
and  ultimately  a  feeder  to  the  major  leagues,  a  significant  investment  by  the  major 
league  teams  (approximately  $230  million  in  1994)  is  made  in  relatively  undevel- 
oped talent.  Roughly  one  in  ten  minor  leaguers  make  it  to  the  major  leagues.  But, 
of  course,  there  is  no  way  of  knowing  which  minor  leaguers  will  develop  into  major 
leaguers  and  which  will  not.  If  the  major  league  teams  cannot  retain  the  services 
of  minor  league  players  for  some  period  of  time  once  they  reach  the  majors,  they 
will  lose  their  incentive  to  invest  in  minor  league  player  development.  In  this  con- 
text, it  is  difficult  for  me  to  envision  what  player  development  system  would  be  in 
place  that  would  provide  the  level  of  talent  that  the  current  minor  league  farm  sys- 
tem does,  and  would  produce  "ready  to  play"  major  leaguers  who  would  go  to  the 
highest  bidder.  As  such,  I  have  no  basis  for  making  comparison  calculations  with 
respect  to  minor  league  investment  versus  competitive  bidding  for  major  league 
players. 
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Question  Ic.  Please  analyze  the  Hatch/Moynihan  and  Thurmond/Leahy  bills  with 
regard  to  whether  or  not  they  adequately  shelter  major  league  baseball  from  the  ad- 
verse effects  on  the  minor  leagues  and  on  the  franchise  relocation  situation  that  you 
have  described. 

Answer  Ic.  While  I  commend  the  Senators'  efforts  in  attempting  to  address  the 
important  issue  of  minor  league  baseball  in  their  proposed  legislation,  it  will  not  ac- 
complish that  purpose  for  the  following  reason.  Because  the  major  leagues  and  the 
minor  leagues  are  inextricably  linked  toth  financially  and  by  reljdng  on  the  same 
labor  pool,  the  bills'  attempt  to  separate  the  minor  leagues  from  the  major  leagues 
is  not  possible.  The  enactment  of  either  bill  will  destabilize  labor  relations  at  the 
major  league  level  and  will  have  undesired  effects  on  the  major  leagues'  relations 
with  the  minor  leagues,  in  particular  with  respect  to  minor  league  investment  incen- 
tives. 

The  size  of  the  investment  that  major  league  owners  make  to  minor  league  fran- 
chises and  minor  league  players  depends  directly  on  the  expectation  that  the  owners 
will  be  able  to  receive  a  return  on  that  investment  in  the  form  of  retaining  the  play- 
ers for  a  period  of  time  once  they  reach  the  majors.  Any  form  of  repeal  likely  will 
result  in  antitrust  juries  deciding  on  the  relationship  oi  teams  and  players  at  the 
major  league  level,  which  will  have  the  secondary  effect  of  creating  a  disincentive 
to  invest  in  the  minor  leagues.  Pending  or  threatened  antitrust  litigation  would  cre- 
ate a  substantial  risk  that  any  investment  with  respect  to  minor  leaguers  today 
might  not  be  recouped  in  the  future  because  antitrust  juries  may  change  the  rules 
governing  players'  movement  in  the  first  few  years  of  major  league  service. 


Response  to  Senator  Simpson's  Question  From  Donald  M.  Fehr 

Question  1.  One  item  of  concern  in  Acting  Commissioner  Seng's  testimony  was  a 
perceived  lack  of  power  most  recently  held  by  the  Commissioner  over  the  Player's 
Union,  which  was  then  analogous  to  the  Commissioner's  leverage  over  the  owners. 
Is  it  possible  to  devise  a  structure  in  which  the  Commissioner  is  appointed  to  broad 
powers  in  a  joint  process  requiring  the  consent  of  both  the  Players  Union  and  the 
majority  of  the  owners,  and  in  which  both  sides  agree  to  submit,  without  suspension 
of  play,  to  arbitration  by  the  Commissioner  in  labor/management  disputes? 

Answer  1.  In  terms  of  the  traditional  notion  of  a  commissioner  charged  with  pro- 
tecting the  "best  interests  of  baseball",  the  players  believe  it  is  possible  to  imagine 
such  a  position  in  theory,  but  difficult  to  produce  in  practice.  As  the  efforts  of  the 
owners  to  oust  Fay  Vincent  have  demonstrated,  the  owners  have  little  interest  in 
having  at  the  helm  a  strong  proponent  of  the  game  and  protector  of  the  public  inter- 
est. Having  such  a  commissioner  would  require  the  owners  implicitly  to  cede  some 
autonomy  to  that  person,  and  he  or  she  could  act  as  a  focal  point  in  disputes  and 
be  accountable  to  tne  public.  As  long  as  the  owners  continue  as  an  unregulated  car- 
tel, it  is  hard  to  imagine  a  willingness  on  their  part  to  tender  that  authority  to  any 
individual  or  permit  any  person  not  exclusively  serving  the  owners  to  speak  for  the 
game. 

The  players  believe  that  a  more  plausible  mandate  for  a  commissioner  would  be 
to  function  as  a  CEO  for  major  league  baseball.  Having  a  CEO,  skilled  in  business 
management,  would  be  beneficial  for  baseball  and  ultimately  beneficial  for  the  fans. 

The  second  part  of  your  question  essentially  asks  whether  the  players  could  agree 

Perpetually  to  binding  arbitration  with  respect  to  all  labor  disputes.  While  it  would 
e  difficult  to  agree  in  perpetuity,  you  should  note  that  in  virtually  every  labor  dis- 
pute, including  this  one,  the  players  have  offered  to  submit  to  binding  arbitration 
and  the  owners  have  refused  to  do  so. 


Responses  to  Senator  Leahy's  Questions  From  Donald  M.  Fehr 

Question  1.  Work  Stoppage.  Perhaps  the  only  record  in  tact  following  last  season 
is  a  sorry  statistic  compiled  over  the  last  24  years  of  baseball  negotiations  in  which 
you  are  now  eight  for  eight — each  time  the  collective  bargaining  agreement  expires 
there  is  a  work  stoppage  of  one  kind  or  another.  How  do  you  explain  to  the  young- 
ster, who  idolizes  major  league  baseball  players,  or  the  more  seasoned  fan,  who  has 
been  following  the  Ried  Sox  since  the  days  of  Ted  Williams,  why  last  year's  chase 
for  the  home  run  record  by  Ken  Griffey,  Jr.,  and  Matt  Williams  was  cut  short,  why 
the  Expos  and  the  Indians  were  not  able  to  play  for  their  respective  pennants,  and 
why  there  was  no  World  Series  in  1994? 

Answer  1.  It  is  very  difficult  to  explain  this  situation  to  anyone,  let  alone  a  young- 
ster who  loves  the  game  the  way  the  major  league  players  love  it  (and  probably  be- 
lieves he  or  she  would  play  the  game  for  nothing)  because,  although  baseball  is  big 
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business  in  interstate  commerce,  it  is,  after  all,  simply  entertainment — a  game — to 
most  fans.  Major  Lea^e  baseball  players  have  relatively  short  careers — 4  years  on 
average.  Obviously,  given  that  fact,  they  would  not  be  striking  unless  it  was  over 
an  issue  of  great  importance  and  they  had  no  other  meaningful  option. 

Americans  take  for  granted,  and  we  teach  our  children,  that  part  of  the  "American 
dream"  is  that  any  person  in  this  country  can  go  as  far  as  his  or  her  skill  will  per- 
mit. What  we  would  tell  children  is  that  for  baseball  players,  realization  of  that 
dream  is  only  possible  if  free  market  principles  in  baseDall  as  in  other  industries. 
What  these  negotiations  are  about  is  establishing  the  rules  of  the  market  by  which 
a  player  can  realize  his  fiill  potential  and  have  some  say  in  where  he  will  pursue 
his  dream. 

This  year,  as  in  all  prior  disputes,  the  players  are  striking  to  ensure  that  at  some 

f)oint  in  their  careers,  when  a  player's  current  contract  is  over,  he  has  the  right  to 
ook  for  a  job  somewhere  else  ii  he  is  unhappy  with  his  current  employer  or  the  em- 
ployer is  unhappy  with  him.  In  baseball,  every  time  we  engage  in  collective  bargain- 
ing we  must  bargain  for  a  system  that  will  allow  the  player  to  exercise  this  right. 
No  other  union  has  to  bargain  for  this  basic  right  because  the  antitrust  laws  provide 
protection  from  unilateral  collective  action  by  all  the  employers  in  an  industry. 

The  antitrust  laws  also  provide  employees  in  other  sports  and  industries  with  ac- 
cess to  the  courts  so  that  they  have  an  alternative  to  striking.  In  baseball,  the  appli- 
cation of  the  antitrust  laws  in  this  area  is  uncertain.  Therefore,  litigation  is  not  a 
terribly  effective  alternative  to  a  strike  because  it  could  take  years  to  decide  the 
threshold  question  of  the  scope  of  the  application  of  the  antitrust  laws  to  baseball. 
The  only  clear,  uncontested  right  the  baseball  players  have  is  the  right  to  strike. 
Unfortunately,  last  year,  because  the  owners  would  not  agree  to  continue  to  play 
by  the  existing  rules  until  the  negotiations  were  completed,  the  players  had  to  strike 
in  an  effort  to  get  the  owners  to  the  negotiating  table. 

Question  2.  Minor  League  Players.  What  is  the  relationship  between  the  Major 
League  Players  Association  and  players  in  the  minor  leagues?  Should  anything  be 
done  to  improve  the  situation  of  minor  league  players?  What  efforts  have  been  made 
to  protect  minor  league  players  through  collective  bargaining? 

Answer  2.  It  is  assumed  for  the  purposes  of  this  discussion  that  you  refer  only 
to  minor  league  baseball  players  plajdng  for  teams  associated  with  the  major 
leagues  and  not  for  independent  minor  league  teams.)  The  Major  League  Baseball 
Players  Association  currently  represents  all  players  on  the  major  league  40-man  ros- 
ter, which  includes  some  minor  league  players. 

The  plight  of  the  minor  league  players  is  particularly  troublesome  because,  unlike 
other  athletes,  these  players  do  not  have  the  clear  protection  of  the  antitrust  laws. 
Without  the  certain  backdrop  of  the  antitrust  laws,  each  player  is  essentially  bar- 
gaining against  all  28  clubs  and  cannot  challenge  collusive  actions  by  the  owners 
as  other  employees  or  athletes  could.  Moreover,  the  individual  player  contracts, 
which  are  uniform,  contain  a  provision  making  the  contracts  unreviewable  by  any 
Federal  or  State  court  or  other  tribunal.  What  minor  league  player,  without  the  pro- 
tection against  a  boycott  the  antitrust  laws  provide,  would  have  the  nerve  to  chal- 
lenge that  contract? 

At  various  times,  particularly  because  of  the  disparate  bargaining  positions  en- 
gendered in  part  by  the  antitrust  issue,  representation  of  the  minor  league  players 
has  been  considered  both  by  this  union  and  others.  The  problem  is  that  there  are 
thousands  of  minor  league  players  every  year,  many  of  whom  have  a  very  short  ten- 
ure in  professional  baseball.  Additionally,  until  these  players  make  it  to  the  AAA 
level,  they  have  very  little  leverage  and  can  easily  be  replaced,  in  most  cases,  be- 
cause their  talents  are  not  sufficiently  honed.  The  Major  League  Baseball  Players 
Association  itself  is  relatively  young  and  has  been  fully  engaged  in  the  past  20  years 
in  trying  to  obtain  a  labor/management  relationship  that  allows  a  major  league 
baseball  player  to  obtain  the  fair  market  value  for  his  talents. 

Although  we  do  not  believe  this  association  has  the  resources  to  represent  all 
minor  league  players,  affiliated  or  not,  we  do  believe  those  players  deserve  some 
type  of  representation,  particularly  if  they  are  not  clearly  afforded  the  equal  protec- 
tion of  the  laws  and  can  be  subject  to  whatever  collusive  action  or  system  the  major 
league  owners  wish  to  take. 

Question  3.  Commissioner.  Would  the  players  association  be  willing  to  help  select 
a  Commissioner  and  pay  part  of  his  salary  in  order  to  have  a  strong  independent 
Commissioner  of  baseball? 

Answer  3.  In  terms  of  the  traditional  notion  of  a  commissioner  charged  with  pro- 
tecting the  "best  interests  of  baseball",  the  players  believe  it  is  possible  to  imagine 
such  a  position  in  theory  but  difficult  to  produce  in  practice.  If  the  players  were  con- 
vinced that  there  existed  a  process  by  which  a  truly  independent  commissioner 
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could  be  selected  and  the  players  participated  in  the  determination  of  what  the  pow- 
ers of  the  commissioner  would  be,  the  answer  would  be  yes.  We  believe,  however, 
that  there  is  little,  if  any,  likelihood  that  the  owners  would  agree  to  player  partici- 
pation in  the  selection  oi  a  commissioner  with  meaningful  authority. 

The  players  believe  that  a  more  plausible  mandate  for  a  commissioner  would  be 
to  function  as  a  CEO  for  major  league  baseball.  Having  a  CEO,  skilled  in  business 
management,  would  be  benencial  for  baseball  and  ultimately  beneficial  for  the  fans. 

Question  4.  Broadcast  Exemption.  In  light  of  the  development  of  telecommuni- 
cations technology  and  markets  since  1961,  does  the  players'  association  believe  that 
the  statutory  antitrust  exemption  for  sports  broadcasting  should  be  reexamined  by 
Congress? 

Answer  4.  Yes.  Given  the  changes  that  have  taken  place  in  the  telecommuni- 
cations industry  in  the  34  years  since  the  law  was  enacted,  the  Association  believes 
that  ordinary  public  policy  considerations  suggest  that  the  scope  and  purpose  of  the 
exemption  conferred  by  the  1961  Act  for  the  four  major  team  sports  should  be  reex- 
amined. That  is  not  to  say,  however,  that  we  have  a  view  as  to  what  particular  re- 
sult should  come  from  that  reexamination.  (As  to  baseball,  this  position  presupposes 
that  the  antitrust  laws  otherwise  would  clearly  apply  to  baseball  as  a  business  in 
interstate  commerce.) 

Question  5.  Does  the  player's  association  support  broadcasting  of  the  World  Series 
and  the  playoffs  over  free  television  through  the  first  decade  of  the  21st  century, 
as  opposed  to  making  them  pay-per-view  or  premium  cable  events? 

Answer  5.  Yes,  although  it  should  be  noted  that  the  Players  Association  has  never 
had  any  input  into  broadcasting  decisions  made  by  Major  League  Baseball.  The 
Players  Association  supports  the  widest  dissemination  of  baseball  possible.  For  in- 
stance, we  currently  oppose  the  plan  of  Major  League  Baseball  to  restrict  playoff 
broadcasts  those  of  the  league  with  which  the  region  is  identified,  so-called  "region- 
alization."  For  instance,  under  MLB's  new  plan.  New  England  could  see  only  the 
American  League  playoffs,  unless  the  National  League  playoffs  went  on  longer  than 
the  American  League's  in  which  case  the  remaining  National  League  games  could 
be  shown  in  New  England. 

We  do  note  that  in  a  free  market  cable  television  could  offer  many  opportunities 
for  more  people  to  see  more  baseball  and  to  see  games  outside  their  viewing  area 
or  in  another  league.  The  ability  of  cable  stations  to  offer  such  opportunities  is  par- 
ticularly appropriate  in  our  increasingly  mobile  society,  but  unfortunately  is  not  now 
the  case.  We  view  creating  a  legal  climate  in  which  those  opportunities  can  be  uti- 
lized over  the  regular  season,  162  games,  as  a  somewhat  different  issue  to  that  ac- 
cess to  the  league  series  and  the  World  Series,  however. 
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Steve  W.  Berman,  WSBA  #12536 
George  W.  Sampson,  WSBA  #2  3  606 
KAGENS  S,   BERMAN 
1301  Fifth  Avenue,  Suite  2929 
Seattle,  Washington   98101 
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Michael  D.  Hausfeld,  Esq. 
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Daniel  A.  Small,  Esq. 
Gary  E.  Mason,  Esq. 
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IN  THE  UNITED  STATES  DISTRICT  COURT 

FOR  THE  WESTERN  DISTRICT  OF  WASHINGTON 

AT  SEATTLE 


JOHN  MCCOY,  individually  and  on 
behalf  of  all  other  persons  aoid 
entities  similarly  situated, 

and 

TRATTORIA  MITCHELLI , 
individually  and  on  behalf  of 
all  persons  similarly  situated, 

and 

MARTIN  B.  FRIEND  and  VINCENT 
GREGORY  BJARKO,  individually 
and  on  behalf  of  all  other 
persons  and  entities  similarly 
situated, 

Plaintiffs, 
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CLUBS;  NATIONAL  LEAGUE  OF 
PROFESSIONAL  BASEBALL  CLUBS; 
THE  ORIOLES,  INC.;  THE  BOSTON 
RED  SOX  BASEBALL  CLUB;  GOLDEN 
WEST  BASEBALL  CO.;  CHICAGO 
WHITE  SOX,  LTD.;  CLEVELAND 
INDIANS  CO.;  JOHN  E.  FETZER, 
INC.;  KANSAS  CITY  ROYALS 
BASEBALL  CORP . ;  MILWAUKEE 
BREWERS  BASEBALL  CLUB; 
MINNESOTA  TWINS;  NEW  YORK 
YANKEES  PARTNERSHIP;  THE 
OAKLAND  ATHLETICS  BASEBALL  CO . ; 
SEATTLE  BASEBALL,  L.P.;  B.R. 
RANGERS  ASSOCIATES,  LTD.; 
TORONTO  BLUE  JAYS  BASEBALL 
CLUB;  ATLANTA  NATIONAL  BASEBALL 
CLUB,  INC.;  CHICAGO  NATIONAL 
LEAGUE  BALL  CLUB ,  INC . ;  THE 
CINCINNATI  REDS;  HOUSTON  SPORTS 
ASSOCIATION,  INC.;  LOS  ANGELES 
DODGERS ,  INC . ;  MONTREAL 
BASEBALL  CLUB,  LTD.;  STERLING 
DOUBLEDAY  ENTERPRISES,  L.P.; 
THE  PHILLIES;  PITTSBURGH 
ASSOCIATES;  ST.  LOUIS  NATIONAL 
BASEBALL  CLUB,  INC.;  SAN  DIEGO 
PADRES  BASEBALL  PARTNERSHIP; 
SAN  FRANCISCO  GIANTS;  FLORIDA 
MARLINS,  INC.;  COLORADO  ROCKIES 
BASEBALL;  OFFICE  OF  THE 
COMMISSIONER  OF  MAJOR  LEAGUE 
BASEBALL, 

Defendants . 


Plaintiffs  file  this  complaint  on  behalf  of  themselves  and 
all  others  similarly  situated  against  each  of  the  defendants 
named  herein.   The  complaint  is  alleged  upon  information  and 
belief,  except  as  to  those  allegations  which  pertain  to  the 
plaintiffs,  which  are  alleged  on  knowledge. 
NATURE  OF  TEE  CASE 

1.    For  more  than  90  years  the  Major  League  Baseball 
teams  (now  28  in  number)  (the  "Teams")  have,  among  themselves 
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and  through  and  in  conjunction  with  Major  League  Baseball, 
operated  a  combination  and  conspiracy  in  restraint  of  trade  in 
violation  of  the  Sherman  Act  and  federal  ccmir.on  law.   The 
cartel  has  engaged  in  a  series  of  joint,  anticompetitive 
practices  for  the  aggrandizement  of  its  members  and  often  to 
the  detriment  of  professional  baseball  players,  baseball  fans, 
the  states  and  municipalities  that  host  the  major  league  teams, 
and  the  numerous  businesses  whose  viability  is  inextricably 
linked  to  Major  League  Baseball. 

2 .  According  to  a  recent  report  of  the  House  Committee 
on  the  Judiciary,  baseball  as  a  business  is  a  "closed, 
cartelized  industry  in  which  the  few,  incumbent  club  owners 
possess  inordinate  economic  power  and  every  other  party  -- 
players,  fans,  municipalities,  minor  league  club  owners, 
potential  expansion  team  investors  --  remain  economically 
marginalized."   Committee  on  the  Judiciary,  Baseball  Fans  and 
Communities  Protection  Act  of  1994,  H.R.  Rep.  No.  871,  103rd 
Congress,  2nd  Session,  at  4  (1994) . 

3 .  The  Teams  now  possess  such  complete  power  over 
organized  baseball  as  to  ensOsle  them  "to  end  the  game  at  will." 
Id.  at  2. 

4.  In  the  summer  of  1994,  in  furtherance  of  their 
exercise  of  cartel  control  over  organized  baseball,  defendants 
caused  the  remainder  of  the  season,  as  well  as  the  World 
Series,  to  be  effectively  canceled.   A  principal  purpose  for 
this  raw  exercise  of  economic  power  was  to  implement  a  Salary 
Cap,  an  agreement  among  owners  that  would  significantly 
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restrain  each  owner  from  competing  for  player  services  and/or 
fix  the  price  for  such  services. 

5.  This  action  seeks  damages  for  economic  losses 
incurred  by  the  Area  Business  Class  directly  resulting  from  the 
effectively  canceled  games  during  part  of  the  1994  season 
caused  by  cartel  action  and  any  continuing  damages  as  a  result 
of  the  absence  of  organized  baseball  during  all  or  part  of  the 
1995/1996  season.   It  also  seeks  to  (a)  enjoin  the  Teams  from 
denying  19  94  season  ticketholders  the  right  to  retain  their 
seat  priority  in  future  seasons  including  the  1996  season; 

(b)  rescind  coerced  purchases  of  1995  season  tickets;  and 

(c)  to  enjoin  the  Teams  from  punishing  any  team,  player  or 
manager  that  refuses  or  declines  to  comply  with  the  cartel's 
agreements. 

6.  Finally,  this  action  seeks  an  injunction  against  the 
teams  continuing  any  illegal  concerted  agreement  to  eliminate 
or  restrain  competition  for  player  services  or  fix  the  price  of 
such  services. 

JTmiSDICTION  AND  VENUE 

7.  This  Court  has  jurisdiction  pursuant  to  28  U.S.C. 
§§  1337  and  1367,  and  IS  U.S.C.  §§  15(a)  and  26. 

8.  The  combination  and  conspiracy  charged  in  this 
complaint  was  formed  or  carried  out  in  part  within  the  Western 
District  of  Washington.   One  or  more  of  the  defendants  named 
herein  is  found  or  transacts  business  within  the  Western 
District  of  Washington  and  interstate  trade  and  commerce 
hereinafter  described  is  carried  out  within  the  Western 
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District  of  Washington.   Venue  in  this  District  is  proper 
pursuant  to  Sections  4(a)  and  12  of  the  Clayton  Act,  15  U.S.C. 
§§  15(a)  and  22,  and  28  U.S.C.  §§  1391(b)  and  (c) . 

THE  PLAINTIFF 

9.  Plaintiff  Trattoria  Mitchelli,  Inc.  ("Area  Business") 
is  a  Washington  corporation  with  its  principal  place  of 
business  in  Seattle,  Washington.   Area  Business  operates  a 
restaurant  less  than  one  mile  from  the  Seattle  Mariners' 
baseball  stadium  (known  as  the  "Kingdome"),  has  lost  sales  and 
profits  as  a  result  of  unplayed  and/or  canceled  games  during 
the  1994  Major  League  Baseball  season  and  will  lose  additional 
sales  and  profits  if  some  or  all  of  the  1995  season  is  not 
played  or  played  with  replacement  players. 

10.  Plaintiff  Martin  B.  Friend  ( "Ticketholder" )  is  a 
season  ticketholder  of  over  forty  years.   Ticketholder 
purchased  and  paid  full  price  for  season  tickets  for  both  the 
1994  and  1995  season,  even  though  it  is  likely  that  some  or  all 
of  the  1995  season  will  be  played  with  replacement  players.   If 
Ticketholder  did  not  buy  a  season  ticket  for  the  1995  season, 
he  would  have  lost  his  priority  position  to  buy  season  tickets 
in  future  seasons,  including  the  1996  season. 

11.  Plaintiff  Vincent  Gregory  Bjarko  ("Ticketholder")  is 
a  season  ticketholder  in  1993  and  1994  and  paid  full  price  for 
season  tickets  and  has  not  purchased  1995  tickets  due  to  the 
uncertainty  of  baseball  due  to  the  unlawful  acts  set  forth 
herein. 
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12.  Plaintiff  John  McCoy  ("Fan")  is  a  citizen  of  the 
State  of  Washington.   During  the  1994  season.  Fan  attended 
twenty- five  to  thirty  home  games  of  the  Seattle  Mariners  and 
watched  numerous  major  league  games  on  television.   McCoy  has 
been  a  fan  of  baseball  for  nearly  all  of  his  life.   His 
willingness  to  pay  to  attend  Seattle  Mariners'  baseball  games 
and  his  enjoyment  of  games  viewed  in  person  and  on  television 
is  directly  related  to  the  quality  of  the  Seattle  Mariners' 
team,  and  thus  he  is  injured  by  agreements  between  the  Mariners 
and  other  Teams  that  result  in  the  allocation  of  players  or 
other  resources  that  is  not  responsive  to  consumer  demand. 

THE  DEFENDANTS 

13.  Defendant  Major  League  Baseball  is  an  unincorporated 
association  with  its  principal  place  of  business  and 
headquarters  at  350  Park  Avenue,  New  York,  New  York.   Major 
League  Baseball  is  comprised  of  two  professional  leagues,  the 
American  League  and  the  National  League,  as  hereinafter 
defined,  and  their  28  professional  baseball  teams,  one  of  which 
is  located  in  this  judicial  district. 

14.  Defendant  American  League  of  Professional  Baseball 
Clubs  ("American  League")  is  an  unincorporated  association  with 
its  principal  place  of  business  and  headquarters  at  350  Park 
Avenue,  New  York,  New  York.   The  American  League  is  comprised 
of  14  professional  baseball  teams  whose  owners  are  named  as 
defendants  herein:   Toronto,  Baltimore,  Milwaukee,  New  York, 
Boston,  Detroit,  Cleveland,  Oakland,  Minnesota,  Chicago,  Texas, 
California,  Kansas  City  and  Seattle. 
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15.  Defendant  National  League  of  Professional  Baseball 
Clubs  ("National  League")  is  an  unincorporated  association  with 
its  principal  place  of  business  and  headq-aarters  at  350  Park 
Avenue,  New  Yorlc,  New  York.   The  National  League  is  comprised 
of  14  professional  baseball  teams  whose  o'.vners  are  named  as 
defendants  herein:   Pittsburgh,  Montreal,  Chicago,  St.  Louis, 
New  York,  Philadelphia,  Atlanta,  Cincinnati,  San  Diego, 
Houston,  San  Francisco,  Los  Angeles,  Florida  and  Colorado. 

16.  Defendant  The  Orioles,  Inc.,  a  corporation,  owns  and 
operates  the  Baltimore  Orioles,  an  American  League  baseball 
neam,  arid  has  its  principal  place  of  business  at  333  West 
C?mden  Street,  Baltimore,  Maryland  21201. 

17.  Defendant  The  Boston  Red  Sox  Baseball  Club,  a  limited 
partnership,  owns  and  operates  the  Boston  Red  Sox,  an  American 
League  baseball  team,  and  has  its  principal  place  of  business 
of  24  Yawlcey  Way,  Fenway  Park,  Boston,  Massachusetts  02215. 

18.  Defendant  Golden  West  Baseball  Co.,  a  corporation, 
owns  and  operates  the  California  Angels,  a.i  American  League 
baseball  team,  and  has  its  principal  place  of  business  at  2000 
State  College  Boulevard,  Anaheim,  California  92803. 

19.  Defendauit  Chicago  White  Sox,  Ltd.,  a  limited 
partnership,  owns  and  operates  the  Chicago  White  Sox,  an 
American  League  baseball  team,  with  its  principal  place  of 
business  at  333  West  35th  Street,  Chicago,  Illinois  S0616. 

20.  Defendant  Cleveland  Indians  Co.,  a  limited 
partnership,  owns  and  operates  the  Cleveland  Indians,  an 
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American  League  baseball  team,  and  has  ics  principal  place  o£ 
business  at  Cleveland  Mtinicipal  Stadium,  Cleveland,  Ohio  44114. 

21.  Defendant  John  E.  Fetzer,  Inc.,  a  corporation  owns 
and  operates  the  Detroit  Tigers,  an  American  League  baseball 
team,  and  has  its  principal  place  of  business  at  2121  Trumbull, 
Detroit,  Michigan  48216. 

22.  Defendant  Kauasas  City  Royals  Baseball  Corp.,  a 
corporation,  owns  and  operates  the  Kansas  City  Royals,  an 
American  League  baseball  team,  and  has  its  principal  place  of 
business  at  #1  Royal  Way,  Kansas  City,  Missouri  64141. 

23.  Defendant  Milwaukee  Brewers  Baseball  Club,  a  limited 
partnership,  owns  and  operates  the  Milwaukee  Brewers,  an 
American  League  baseball  team,  and  has  its  principal  place  of 
business  at  201  South  46th  Street,  Milwaukee,  Wisconsin  53214. 

24.  Defendant  Minnesota  Twins,  a  partnership,  owns  and 
operates  the  Minnesota  Twins,  an  American  League  baseball  team, 
and  has  its  principal  place  of  business  at  501  Chicago  Avenue 
South,  Minneapolis,  Minnesota  55415. 

25.  Defendant  New  York  Yankees  Paurtnership ,  a  limited 
partnership,  owns  and  operates  the  New  York  Yankees,  an 
American  League  baseball  team,  and  has  its  principal  place  of 
business  at  Yankee  Stadium,  Bronx,  New  York  10451. 

26.  Defendant  The  Oakland  Athletics  Baseball  Co.,  a 
limited  partnership,  owns  and  operates  the  Oaklauid  Athletics, 
an  American  League  baseball  team,  and  has  its  principal  place 
of  business  at  Oakland-Alameda  Coliseum,  Oakland,  California 
94621. 
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27.  Defendant  Seattle  Baseball,  L.P.,  a  limited 
partnership,  owns  and  operates  the  Seattle  Mariners,  an 
American  League  baseball  team,  and  has  its  principal  place  of 
business  at  411  East  Avenue  South,  Suite  480,  Seattle, 
Washington  98104. 

28.  Defendant  B.R.  Rangers  Associates,  Ltd.,  a  limited 
partnership,  owns  and  operates  the  Texas  Rangers,  an  American 
League  baseball  team,  and  has  its  principal  place  of  business 
at  1250  Copeland  Road,  llth  Floor,  Arlington,  Texas  76004. 

29.  Defendant  Toronto  Blue  Jays  Baseball  Club  owns  and 
operates  the  Toronto  Blue  Jays,  an  American  League  baseball 
team,  and  has  its  principal  place  of  business  at  300  Bremner 
Boulevard,  Suite  3200,  Skydoma,  Toronto,  Ontario,  Canada  M5V 
3B3. 

30.  Defendant  Atlanta  National  Baseball  Club,  Inc.,  a 
corporation,  owns  and  operates  the  Atlanta  Braves,  a  National 
League  Baseball  team,  and  has  its  principal  place  of  business 
at  Capital  Avenue,  Atlanta,  Georgia  30302. 

31.  Defendant  Chicago  National  League  Ball  Club,  Inc.,  a 
corporation,  owns  and  operates  the  Chicago  C'obs,  a  National 
League  baseball  team,  and  has  its  principal  place  of  business 

^'j  at  1060  West  Addison  Street,  Chicago,  Illinois  60613. 

32.  Defendant  The  Cincinnati  Reds,  a  limited  partnership, 
owns  amd  operates  the  Cincinnati  Reds,  a  National  League 
baseball  team,  and  has  its  principal  place  of  business  at  100 
Riverfront  Stadium,  Cincinnati,  Ohio  45202. 
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33.  Dafsndanc  Houston  Sports  Association,  Inc.,  a 
corporation,  owns  and  operates  the  Houston  Astros,  a  National 
League  baseball  team,  and  has  its  principal  place  of  business 
at  8400  Kirby  Drive,  Houston,  Texas  77054. 

34.  Defendant  Los  Angeles  Dodgers,  Inc.,  a  corporation, 
owns  and  operates  the  Los  Angeles  Dodgers,  a  Kational  League 
baseball  team,  cuid  has  its  principal  place  of  business  at  1000 
Ely«ian  Park  Avenue,  Los  Angeles,  California  90012. 

35.  Defendant  Montreal  Baseball  Club,  Ltd.  owns  and 
operates  the  Montreal  Expos,  a  National  League  baseball  team, 
and  has  its  principal  place  of  business  at  4549  Pierre  De 
Coubertin,  Montreal,  Quebec,  Canada  hi\/  3Pi. 

36.  Defendeuit  Sterling  Doubleday  Enterprises,  L.P.,  a 
limited  partnership,  owns  and  operates  the  New  York  Mets,  a 
National  League  baseball  team,  and  has  its  principal  place  o£ 
business  at  126th  Street  and  Roosevelt  Avenue,  Flushing,  New 
York  11368. 

37.  Defendant  The  Phillies,  a  limited  partnership,  owns 
and  operates  the  Philadelphia  Phillies,  a  National  League 
baseball  team,  and  has  its  principal  place  of  business  at  Broad 
Street  and  Pattison  Avenue,  Philadelphia,  Pennsylvauiia  19010. 

38.  Defendant  Pittsburgh  Associates,  a  limited 
partnership,  owns  and  operates  the  Pittsburgh  Pirates,  a 
National  League  baseball  team,  and  its  principal  place  of 
business  at  600  Stadium  Circle,  Pittsburgh,  Pennsylvania  15212. 

39.  Defendant  St.  Louis  National  Baseball  Club,  Inc.,  a 
corporation,  owns  and  operates  the  St.  Louis  Cardinals,  a 
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National  League  baseball  team,  and  has  its  principal  place  of 
business  at  250  Stadium  Plaza,  St.  Louis,  Missouri  63102. 

40.  Defendant  San  Diego  Padres  Baseball  Partnership,  a 
corporation,  owns  and  operates  the  San  Diego  Padres,  a  National 
League  baseball  team,  and  has  its  principal  place  of  business 
at  9449  Friars  Road,  San  Diego,  California  92108. 

41.  Defendant  San  Francisco  Giants,  a  partnership,  owns 
and  operates  the  San  Francisco  Giants,  a  National  Leag"je 
baseball  team,  and  has  its  principal  place  of  business  at 
Candlestick  Park,  San  Francisco,  California  94124. 

42.  Defendant  Florida  Marlins,  Inc.,  a  corporation,  is  a 
National  League  baseball  team  with  its  principal  place  of 
business  at  100  Northeast  Third  Avenue,  Ft.  Lauderdale,  Florida 
33309. 

43.  Defendant  Colorado  Rockies  Baseball  Partnership, 
1993,  Ltd.,  a  limited  partnership,  is  a  National  League 
baseball  team  with  its  principal  place  of  business  at  1700 
Broadway,  Suite  2100,  Denver,  Colorado  80290. 

44.  Defendant  Office  of  the  Commissioner  of  Major  League 
Baseball  ( "Commissioner's  Office")  is  located  at  350  Park 
Avenue,  New  York,  New  York.   The  Commissioner's  Office  has 
chief  executive  authority  over  Major  League  Baseball. 

CO-CONSPIRATORS 

45.  Various  other  persons,  firms  or  corporations  not 
named  as  defendants  in  this  lawsuit,  the  identities  of  which 
are  presently  unknown  to  plaintiffs,  may  have  participated  as 
CO -conspirators  with  defendants  in  the  offenses  charged  herein 
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and  may  have  performed  acts  and  made  scacements  in  furtherance 
thereof . 

CIASS  ACTION  ALLEGATIONS 
46.   Plaintiffs  bring  this  action  on  behalf  of  themselves 
and,  under  Rule  23  of  the  Federal  Rules  of  Civil  Procedure,  ae 
representatives  of  the  following  classes: 

(a)  ^ea  Business  Class:   All  persons  (excluding 
federal,  state  and  local  governmental  entities 
and  political  subdivisions  and  defendants  and 
their  co-conspirators  auid  their  respective 
parent  companies,  subsidiaries  and  affiliates) 
who  at  any  time  during  the  1994  Major  League 
Baseball  season  were  located  within  a  one-mile 
radius  of  any  stadium  where  regular  season  Major 
League  Baseball  games  were  played  in  1994, 
and/or  where  Major  League  Baseball  games, 
including  exhibition  games,  are  scheduled  to  be 
played  in  1995,  and  were  licensed  to,  and  did, 
sell  food,  beverages,  services,  hotel  rooms 
and/or  baseball -related  merchandise  to  the 
public  and  who  derive  revenues  from  business 
related  to  or  derived  from  attendance  at 
baseball  games. 

(b)  Season  Ticketholder  Class :   All  persons 
(excluding  federal,  state  and  local  governmental 
entities  and  political  subdivisions  and 
defendants  and  their  co- conspirators  and  their 
respective  parent  companies,  subsidiaries  and 
affiliates)  who  purchased  season  tic)cets,  for 
attendance  at  auiy  stadium  where  regular  season 
Major  League  Baseball  games  were  played  in  1994, 
auid  who  either  bought  season  tic)cets  for  the 
1995  season,  at  these  same  stadiums,  or  would 
have  done  so  if  the  games  were  not  to  be  played 
by  replacement  players. 

(c)  Fan  Class :   All  persons  (excluding  federal, 
state  and  local  governmental  entities  and 
political  subdivisions  and  defendants  and  their 
co-conspirators  and  their  respective  parent 
companies,  subsidiaries  and  affiliates)  who 
bought  tickets  to  attend  Major  League  Baseball 
games  in  1994. 
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47.  There  are  thousands  of  members  of  each  Class,-  thus, 
they  are  ao  numerous  that  joinder  of  all  members  is 
impracticable . 

48.  Plaintiffs'  claims  are  typical  of  the  claims  of  the 
members  of  the  Classes  because  each  plaintiff  and  all  other 
members  of  the  Classes  have  sustained  damages  and  injuries 
arising  out  of  the  current  baseball  ctrike.   Each  plaintiff  is 
A  msmiser  of  each  Class  which  hft  nr  shp  r^.pMp   m  rp^irpf^prir ,   h^f^ 
claims  and  will  suffer  damages  and  injuries  which  are  typical 
of  the  claims  of  the  Class. 

49.  Plaintiffs  will  fairly  and  adequately  represent  the 
interests  of  their  respective  Classes,  have  no  interests  which 
are  contrary  to  or  in  conflict  with  those  of  the  Classes  they 
seek  to  represent,  and  have  retained  attorneys  experienced  in 
the  prosecution  of  complex  antitrust  and  class  action 
litigation. 

50 .  Common  questions  of  law  and  fact  exist  as  to  all 
members  of  all  Classes,  and  as  to  the  members  of  each  Class, 
and  predominate  over  any  individual  questions.   Among  such 
common  questions  of  law  and  fact  are : 

■"!  (a)   Whether  the  defendants  by  contract,  combination, 

or  conspiracy  among  themselves,  have  unreasonably 

restrained  trade  or  commerce  and/or  fixed  prices; 

(b)   Whether  defendants  have  each  implemented  an 
unlawful  tying  arrangement; 
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(c)  Whether  defend«mts  have  breached  a  trust 
relationship  between  themselves  and  the  members  of  the 
Area  Business  Class  and  Fan  Class;  and 

(d)  Whether  damages  and/or  equitable  relief  should 
be  granted  against  defendants. 
51.   Given  the  scope  of  harm  inflicted  by  defendants,  the 

prosecution  of  separate  actions  by  the  individual  members  of 
the  Classes  would  create  a  risk  of  adjudications  which  would, 
as  a  practical  matter,  be  dispositive  of  the  interests  of  the 
other  members  not  parties  to  the  adjudication,  or  would 
substantially  impair  or  impede  their  ability  to  protect  their 
interests . 

52 ■   As  alleged  below,  defendants  have  acted  or  refused  to 
act  on  grounds  generally  applicable  to  the  members  of  each  of 
the  Classes,  thereby  making  appropriate  final  injunctive  relief 
as  sought  in  this  complaint  with  respect  to  the  Class  as  a 
whole . 

53.  A  class  action  is  superior  to  other  availaible  means 
for  the  fair  and  efficient  adjudication  of  the  claims  presented 
by  this  coB^laint • 

54.  Accordingly,  the  proposed  Classes  fulfill  the 
certification  criteria  of  Rule  23  and  certification  of  the 
above-defined  Classes  is  appropriate  under  one  or  more  of  the 
provisions  o£  Rule  23 (b) . 

24  TRADE  AMD  COMMERCE 

55.  The  operation  of  Major  League  Baseball  is  within 
interstate  and  foreign  commerce,  involving  competition  between 
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28  teams  located  in  16  states  and  Canada.   In  addition,  during 
the  time  period  covered  by  this  complaint,  the  members  of  the 
Area  Business  Class  have  purchased  substantial  quantities  of 
supplies  from  vendors  in  states  other  than  the  states  in  which 
the  members  of  the  Class  are  located  and  have  served 
substantial  numbers  of  customers  from  states  other  than  the 
states  in  which  the  members  of  the  class  are  located.   Area 
Businesses  are  an  integral  part  of  the  trade  and  commerce  of 
organized  baseball.   The  restraints  alleged  hereinafter  have 
directly  and  substantially  affected  the  flow  of  this  interstate 
commerce,  and  unless  enjoined,  will  continue  to  operate 
directly,  substantially  and  adversely  to  affect  the  flow  of 
such  interstate  commerce. 

FACTUAX.  ALI^OATIOMS  COMMON  TO  ALL  CLAIMS 
A.    Major  League  Baseball's  Antitrust  Bxeaption 

56.  The  so-called  "baseball  antitrust  exemption"  was 
first  announced  by  the  Supreme  Court  in  an  opinion  written  by 
Justice  Holmes  in  Federal  Baseball  Club.  Inc.  v.  National 
League  of  Professional  Baseball  Clubs.  259  U.S.  200  (1922), 
upon  a  belief  that  the  business  of  baseball  was  not  commerce 
and  was  not  interstate  in  nature.   Therefore,  the  Court 
reasoned,  organized  baseball  was  not  subject  to  the 
proscriptions  of  the  Sherman  Antitrust  Act. 

57.  In  1953,  the  Supreme  Court  reaffirmed  the  baseball 
antitrust  exemption  in  the  subsequent  case  of  Tool son  v.  New 
York  Yankees.  Inc..  346  O.S.  356.   It  did  so,  however,  "without 
re -examination  of  the  underlying  issues"  auid  on  the  sole  belief 
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thac  even  if  ica  inicial  decision  was  in  error,  organized 
baseball  had  been  left  to  develop  itself  on  the  understanding 
ic  was  not  subject  to  the  antitrust  laws.   Deferring  to  the 
principle  of  stare  deeis.  the  Court  retained  the  exemption  and 
noted  that  the  "evils  in  the  field"  shculd  be  addressed  by- 
Congress  . 

58.  The  Supreme  Court  addressed  the  baseball  antitrust 
exemption  for  the  third  and  moat  recent  time  in  Flood  v.  Kuhn. 
407  U.S.  258  (1972) .   The  teams  expressly  represented  to  the 
Court  that  the  rule  of  federal  Baseball  should  be  continued 
because  the  reserve  clause  was  necessary  to  the  financial 
success  of  organized  baseball.   Although  the  majority 
acknowledged  that  the  continued  exemption  was  an  "anomaly"  and 
an  "aberration"  to  be  confined  only  to  baseball,  it  declined  to 
follow  Justice  Douglas'  suggestion,  in  dissent,  that  the 
exemption  was  a  "derelict  in  the  stream  of  law  that  its  creator 

[the  Court]  should  remove." 

59.  As  one  court  observed.  Federal  Baseball  "was  not  one 
of  Mr.  Justice  Holmes'  happiest  days"  and  Toolson  was  based  on 
an  "extremely  diibious"  rationale.  Salerno  v.  American  League. 
429  F.2d  1003,  1005  (2d  Cir.  1970). 

60.  It  has  been  noted  that  the  author  of  organized 
baseball's  non-statutory  antitrust  exemption  would  probably 
have  taken  issue  "with  the  court's  illogical  adherence  to  any 
precedent  that  flew  in  the  face  of  fundamentally  changed 
circumstances"  over  time.   In  criticizing  such  acceptance 
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nearly  90  years  prior  to  Flood  and  35  years  prior  to  his  own 

opinion  in  Federal  Baseball.  Justice  Holnes  noted: 

It  is  revolting  to  have  no  better 
reason  for  a  rale  of  law  than  that  so  it 
was  laid  down  in  the  time  of  Henry  iv.   it 
is  still  more  revolting  if  the  grounds  upon 
which  it  was  laid  down  have  vanished  long 
since,  and  the  rule  simply  persists  from 
the  blind  imitation  of  the  past. 

61.  To  the  extent  organized  baseball  has  any  judicial 
exemption  from  the  federal  antitrust  laws,  that  exemption  is 
strictly  limited  to  the  reserve  clause  disputes  which  formed 
the  basis  for  the  baseball  decisions  of  the  United  States 
Supreme  Court. 

62.  None  of  the  practices  challenged  in  this  Complaint 
are  necessary  to  the  business  or  game  of  baseball  and  none  have 
been  endorsed,  explicitly  or  implicitly  by  Congress.   Granting 
the  relief  sought  by  this  complaint  will  not  ruin  or  impede  the 
game  of  baseball . 

63.  After  Flood,  the  Supreme  Court  of  the  State  of 
Florida  and  the  United  States  District  Court  for  the  Eastern 
District  of  Pennsylvania  have  held  that  baseball's  antitrust 
exemption  extends  only  to  baseball's  "reserve  system." 
Piazza  v.  Mai or  League  Baseball.  831  F.  Supp.  420  (E.D.  Pa. 
1993) ;  Butterworth  v.  National  League  of  Professional  Baseball 
Clubs,  644  So. 2d  102X  (Fla.  1994).   None  of  the  unlawful 
conduct  alleged  herein  relates  to  the  reserve  system. 

B.    The  Teams'  Anticoa^etitlve  Conduct 

64.  Since  organized  baseball  began  in  1871  and 
continuously  through  the  baseball  strike  of  1994,  the  defendant 
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ovmers  have  employed  distinct  patterns  of  anticompetitive 
oligopolistic  control:   control  over  the  franchises  through 
collusive  agreements;  control  over  the  Commissioner  as  an  agent 
of  the  cartel;  control  over  the  minor  leagues,  control  over 
home  team  municipalities  and  businesses;  control  over  growth 
and  competition;  and  control  over  ticketholders  and  fans. 

65.   On  information  and  belief,  the  Teams  effectively 
forced  out  at  least  one  former  Baseball  Commissioner,  Fay 
Vincent,  because  they  believed  he  was  a  threat  to  their 
unfettered  exercise  of  cartel  power. 

€€ .      The  Teams,  through  the  de  facto  Commissioner  and 
agent.  Bud  Selig,  have  the  power  to  police  and  enforce  the 
terms  of  their  cartel  agreement  upon  those  Teams  which  refuse 
to  comply  with  the  maindates  of  the  Office  of  the  Commissioner. 
The  Commissioner  has  been  empowered  by  the  Teams  to  charge 
fines  up  to  $250,000  for  a  single  violation  of  the  cartel's 
terms . 

67.  The  House  Committee  on  the  Judiciary  recently 
remarked  that  the  anticompetitive  landscape  in  organized 
baseball  resembles  the  same  patterns  of  anticompetitive  conduct 
that  spurred  Congress  to  enact  the  antitrust  laws  in  the  first 
place. 

68.  On  August  12,  1994,  major  league  baseball  experienced 
its  eighth  baseball  work  stoppage  since  1972  --  more  stoppages 
than  in  professional  basketball,  football  and  hockey,  combined. 

69.  This  most  recent  work  stoppage  ultimately  led  to  the 
cancellation  of  a  portion  of  the  1994  regular  season  and  the 
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World  Series.   The  strike  has  become  the  longest -running  strilce 
in  professional  sports  history,  and  the  only  sports  work 
stoppage  not  only  to  result  in  the  complete  loss  of  post-season 
play,  but  to  carry  over  into  the  next  season. 

70.  The  presence  of  the  cartel  and  the  non-statutory 
antitrust  exemption  have  forced  organized  baseball  to  resort  to 
strikes,  lock-outs,  and  cancellations  of  games  in  furtherance 
of  the  exercise  of  the  cartel's  power. 

71.  It  was  the  exercise  of  cartel  power,  not  any  multi- 
employer collective  bargaining,  which  was  the  basis  for  the 
Teams'  imposition  and  insistence  of  unilateral  terras  and 
conditions  for  employment,  including  a  Salary  Cap,  which  were 
rejected  by  the  players  in  the  summer  of  19  94. 

72 .  The  Salary  Cap  was  a  concerted  agreement  among 
members  of  the  cartel  not  to  compete  for  player  services  and/or 
to  fix  the  price  of  such  services.   Although  the  Salary  Cap  was 
rescinded  on  February  6,  1995,  it,  or  some  similar  method  of 
limiting  competition  and  fixing  prices  for  player  services,  is 
being  sought  by  the  Teams  in  the  exercise  of  their  cartel  power 
and  in  the  express  belief  that  they  are  not  subject  to 
traditional  antitrust  prohibitions. 

73.  It  was  the  exercise  of  cartel  power,  not  any  multi- 
employer collective  bargaining,  which  caused  a  portion  of  the 
1994  games  to  be  effectively  canceled. 

74.  It  is  the  exercise  of  cartel  power,  not  any  multi- 
employer collective  bargaining,  which  is  causing  the 
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continuation  of  the  strike,  and  the  attempt  to  field 
replacement  players  under  the  guise  of  organized  baseball. 

75.  It  is  the  exercise  of  cartel  power,  not  any  multi- 
employer collective  bargaining,  which  is  forcing  season 
ticketholders  to  purchase  preseason  and  season  tickets  of  an 
indefinite  number  of  replacement  player  games  to  hold  their 
priority  while  they  await  the  return  of  organized  baseball . 

76.  Each  of  the  Teams  is  based  in  a  home  city.   That  home 
city  provides  part  of  the  Team's  name,  its  fan  loyalty  and  base 
of  economic  support,  including,  among  other  things,  its  home 
stadium. 

77.  Home  cities  have  made  generous  economic  concessions 
to  home  teams  in  the  form  of  tax   breaks,  low- interest 
construction  and  renovation  loans,  and  other  economic 
development  inducements . 

78 .  The  exercise  of  illegal  cartel  power  by  the  teams  has 
a  direct  and  substantial  impact  on  the  Area  Businesses.   It  is 
estimated  that  each  home  game  generates  $1.14  million  in 
revenue  to  Area  Businesses. 

79.  The  Teams,  separately  and  in  combination,  have 
exercised  their  cartel  power  to  coerce  season  ticketholders  to 
purchase  season  tickets  for  the  1995  season,  regardless  of 
whether  all  or  part  of  the  season  is  played  with  replacement 
players,  or  forfeit  their  priority  position  to  buy  season 
tickets  for  future  seasons,  including  the  1996  season. 
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(Combination  and  Conspiracy  to  Unreasonably  Restrain  Trade 
in  Violation  o£  Section  1  o£  the  Sherman  Act  for  Damages) 

(Area  Business  Class  v.  All  Defendants) 

80.  Plaintiffs  reallege  and  incorporate  by  reference  each 
and  every  allegation  set  forth  above. 

81.  Beginning  at  least  as  early  as  September  1992,  the 
exact  date  being  unknown  to  plaint-iffs,  and  continuing  to  the 
present,  defendants  and  their  co-conspirators  have  engaged  in  a 
continuing  combination  and  conspiracy  to  unreasonably  restrain 
Che  trade  and  business  of  organized  baseball  and  fix  prices  for 
player  services  in  violation  of  Section  1  of  the  Sherman  Act, 
15  U.S.C.  S  1. 

82.  The  contract,  combination  and  conspiracy  alleged 
herein  consists  of  a  continuing  agreement,  understanding  and 
concert  of  action  among  the  defendants  and  their  co- 
conspirators, the  substantial  terms  of  which  were  to  exercise 
joint  control  over  all  substantial  aspects  of  the  business  of 
organized  baseball  so  as  to  enable  the  defendants,  in  concert, 
to  end  "the  game  at  will." 

83 .  For  the  purpose  of  forming  and  effectuating  the 
aforesaid  combination  and  conspiracy,  the  defendeuits  and  co- 
conspirators did  those  things  which  they  combined  and  conspired 
to  do,  including  but  not  limited  to  the  following: 

(a)   Defendants  agreed  among  themselves  to  operate 
without  outside  supervision.   Among  other  things,  the 
defendants  did  not  renew  Fay  Vincent's  contract,  allowed 
Bud  Selig  to  act  as  the  de  facto  Commissioner,  and  allowed 
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the  position  of  Commiasioner  to  remain  empty  for  more  Chan 
two  years ; 

(b)  Defendants  agreed  among  themselves  to  impose 
unilateral  terms  and  conditions  on  the  players,  including 
the  Salary  Cap  or  similar  mechamisms,  which  they  intended 
to,  and  knew  would,  provoke  and  precipitate  a  labor 
dispute ; 

(c)  The  Salary  Cap  or  related  agreements  designed  to 
significantly  restrain  each  owner  from  competing  for 
player  services  and  fixing  the  price  for  such  services. 
None  of  these  agreements  are  the  result  of  a  bona  fide, 
arms  length  bargain  agreed  to  by  a  union  in  pursuit  of  its 
own  labor  policies .   None  of  these  agreements  promote 
competitive  balance  or  any   other  legitimate  goal. 

(d)  Defendants  agreed  among  themselves,  in  t.he 
exercise  of  cartel  power,  to  force  the  remainder  of  the 
1994  Major  League  Baseball  season  to  be  effectively 
canceled,  including  the  World  Series . 

(e)  Defendants  agreed  among  themselves,  in  the 
exercise  of  cartel  power,  to  hire  and  field  replacement 
players  and  to  force  season  ticketholders  to  purchase 
preseason  and  season  tickets  for  replacement  player  games . 
84.   The  combination  and  conspiracy  alleged  above  have  had 

and  will  continue  to  have  the  following  effects,  among  others: 
(a)   Defendants  have  unreasonably  restrained  the 
commerce  and  trade,  through  the  exercise  of  their  cartel 
power,  of  players,  games,  municipalities,  minor  league 
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club  owners,  ticlcetholders  and  potential  expansion  tsam 
investors; 

(b)  The  present  labor  dispute  with  players  is 
integrally  infected  by  the  illegal  joint  action  of  the 
exercise  of  the  Teams'  cartel  power; 

(c)  A  substantial  portion  of  the  1994  Major  League 
Baseball  season,  as  well  as  the  1994  playoffs  and  the 
World  Series,  were  not  played  and/or  canceled; 

(d)  the  trade  amd  commerce  in  which  Area  Business 
and  members  of  the  Area  Business  Class  has  been  injured  as 
a  direct  and  foreseeable  consequence  of  these  illegal 
activities;  and 

(e)  the  trade  amd  commerce  in  which  Area  Business 
and  members  of  the  Area  Business  Class  engage  has  been 
restrained,  suppressed  and  eliminated  and  the  Area 
Businesses  have  lost  sales,  revenues  and  profits. 

85.   By  reason  of  the  violations  of  Section  1  of  the 
Sherman  Act  alleged  in  this  Count,  Area  Business  and  the  other 
members  of  the  Area  Business  Class  have  lost  sales  and  profits 
and,  thus,  have  been  injured  in  their  business  and  property  and 
have  suffered  damages  in  an  amount  presently  undetermined. 

COTWT  II 
(Cooapiracy  to  Monopolize) 
(All  Clmsses  v.  All  Defendants) 
6S .      Plaintiffs  reallege  and  incorporate  by  reference  each 
and  every  allegation  set  forth  above. 


H/ngens&Berman 


198 


87.  Defendants  have  conspired  with  the  specific  intent  to 
exercise  monopoly  power  over  organized  baseball  in  the  United 
States  and  Canada. 

88.  The  conduct  alleged  herein  also  constitutes  a 
violation  of  Section  2  of  the  Sherman  Act,  15  U.S.C.  S  2,    for 
conspiracy  to  monopolize  a  relevant  line  of  commerce. 

COUNT  III 

(Tying  Arrangement  in  violation  of 
Section  1  of  the  Sherman  Act) 

(Season  Ticket  Bolder  Class  v.  All  Defendants) 

89.  Plaintiffs  reallege  and  incorporate  by  reference  each 
and  every  allegation  set  forth  above. 

90.  Beginning  at  least  as  early  as  September  1994,  the 
exact  date  being  unknown  to  plaintiffs,  and  continuing  to  the 
present,  defendants  have  each  used  its  cartel  power  in  the 
market  for  professional  baseball  in  the  stadiums  of  each 
defendant's  Team  to  condition  retention  of  season  ticket 
holder's  priority  position  to  buy  season  tickets  for  future 
seasons  upon  the  condition  that  the  season  ticket  holder  buy  a 
season  ticket  for  the  1995  season,  and  an  unspecified  portion 
of  which  is  to  be  played  by  replacement  players. 

91.  Replacement  player  season  tickets  for  the  1995  season 
and  season  tickets  for  the  1996  orgainized  baseball  season  are 
two  separate  products.   Season  ticketholders  are  being  asked  to 
piirchase  1995  replacement  player  season  tickets  without  any 
information  as  to  when  organized  baseball  will  resume.   The 
inability  to  predict  when  the  current  strike  will  be  settled 
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hides  the  true  coat  of  season  ticket  purchases  from  the 
consumer . 

92.  The  defendants  have  conditioned  seating  priority  for 
the  sale  of  1996  season  tickets  upon  the  purchase  of  1995 
season  tickets. 

93.  Each  of  the  Teams  have  a  monopoly  over  the  sale  of 
1996  season  tickets  for  the  stadium  in  which  it  plays,  thereby 
enaibling  each  Team  to  restrain  trade  in  the  market  for  19  96 
season  tickets. 

94.  Season  tickets  are  sold  across  state  lines. 
Accordingly,  a  not  insubstantial  amount  of  interstate  commerce 
in  1996  season  tickets  has  been  affected. 

95 .  By  reason  of  the  violations  of  Section  1  and  Section 
2  of  the  Sherman  Act  alleged  in  this  Count,  Ticketholder  and 
the  other  members  of  the  Season  Ticketholder  Class  have  been 
unable  to  ascertain  the  true  cost  of  continued  season  ticket 
purchases  and  thus  have  paid  more  for  tickets  than  they 
otherwise  would  have,  and,  thus,  have  been  injured  in  their 
business  and  property  and  have  suffered  damages  in  an  amount 
presently  undetermined. 

COUNT  IV 

(Breach  of  Fiduciary  Duty  Under  the  Federal  Coomon  Law) 

(Fan  Class  v.  All  Defendants) 

96.  Plaintiffs  reallege  and  incorporate  by  reference  each 
and  every  allegation  set  forth  above. 

97.  Major  League  Baseball  occupies  a  "unique"  position  in 
American  society: 
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Baseball  has  been  the  national  pastime  for 
over  one  hundred  years  and  enjoys  a  unique 
place  in  our  American  heritage.   Major 
league  professional  baseball  is  avidly 
followed  by  millions  of  fans,  looked  upon 
with  fervor  and  pride  and  provides  a 
special  source  of  inspiration  and 
competitive  team  spirit  especially  for  the 
young . 

Baseball's  status  in  the  life  of  the  nation 
is  so  persuasive  that  it  would  not  strain 
credulity  to  say  that  the  Court  can  take 
judicial  notice  that  baseball  is 
everybody's  business.   To  put  it  mildly  and 
with  restraint,  it  would  be  unfortunate 
indeed  if  a  fine  sport  and  profession, 
which  brings  surcease  from  daily  travail 
and  an  escape  from  the  ordinary  to  most 
inhabitants  of  this  land,  were  to  suffer  in 
the  least  because  of  undue  concentration  by 
any  one  group  on  commercial  and  profit 
considerations.   The  game  is  on  higher 
ground;  it  behooves  everyone  to  keep  it 
there . 

Flood  v.  Kuhn.  407  U.S.  258,  266  (1972)  (quoting  lower  court's 

opinion  with  approval) . 

98.  This  insinuation  into  American  life  through  the  game, 
the  editorials,  the  poems,  the  books,  stories,  movies,  habits 
and  superstitions  "about  and  around  baseball"  have  made  it  "th« 
national  pastime." 

99.  As  former- Commissioner  Fay  Vincent  made  clear  at  the 
conclusion  of  his  contract  in  1992,  the  " [ol wners  have  a  duty 
to  take  into  consideration  that  they  own  a  part  of  America's 
national  pastime  in  trust." 

100.  As  a  result  of  the  exercise  of  their  cartel  power, 
the  teams  have  agreed  among  themselves  to  hire  replacement 
players  and  play  the  1995/96  regular  season  with  these  players 
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in  home  team  uniforms,  under  the  home  team  names,  and  in  the 
home  team ■ stadiums . 

101.  Replacement  players  are  not  the  home  team. 

102.  As  expressed  by  George  Steinbrenner,  owner  of 
de£end2ur-t  Yankees,  replacement  players  are  not  organized 
baseball . 

103.  Fielding  replacement  players  in  the  home  team 
stadium,  in  home  team  uniforms,  under  home  team  names,  is  a 
breach  of  the  duty  of  trust  of  organized  baseball  to  its  fans. 

CODNT  V 

(Combination  and  conspiracy  to  Ubreasonably  Restrain 

Competition  for  Player  Services  in  Violation  of  Section  1 

of  the  Sherman  Act  Seeking  Declaratory  Judgment) 

(All  Classes  v.  All  Defendants) 

104.  Plaintiffs  reallege  &nd   incorporate  by  reference  each 
and  every  allegation  set  forth  above. 

105.  Since  1976,  Teams  have  competed  against  one  another 
for  services  of  veteran  players  (generally  those  with  more  than 
six  years  of  major  league  baseball  experience) .   This 
competition  has  resulted  in  exciting  championship  seasons,  and 
more  competitive  balamce  than  any  other  North  American 
professional  league  sport.   This  competition  has  been 
responsive  to  consumer  demauid  --  teams  whose  c[uality  is 
inferior  may  acquire  the  services  of  those  players  it  needs  to 
improve,  and  will  be  rewarded  by  increased  patronage  from  fans. 
Prior  to  1976  (and  subsequent  to  World  war  II,  when  the 
widespread  practice  of  selling  players  for  cash  was 
discontinued) ,  a  team  could  only  acquire  a  veteran  player 
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through  a  trade,  and  inferior  teams  rarely  could  significantly 
improve  by  a  barter  system  that  required  it  to  part  with  one  of 
its  few  talented  players. 

106.  The  competitive  system  that  has  been  in  place  since 
1976  has  allowed  franchises  in  both  large  and  small  markets  to 
flourish.   As  recently  as  1991,  the  Minnesota  Twins,  who  play 
in  a  relatively  small  market  area,  were  able  to  improve  from 
last  place  in  the  American  League  Western  Division  to  the  World 
Series.   A  major  contributor  to  their  success  was  the  skillful 
signing  of  several  key  free  agents. 

107.  The  Teams  seek  to,  and,  absent  judicial  relief,  will 
attempt  to  implement  a  "Salary  Cap,"  "Luxury  Tax,"  or  other 
scheme  to  significantly  and  unreasonably  rest-rain  the  ability 
of  individual  teams  to  improve  the  quality  of  their  play 
through  competition  for  player  services,  in  a  manner 
unresponsive  to  consumer  demand  and  to  the  particular  detriment 
of  millions  of  fans  loyal  to  teams  whose  current  player  rosters 
are  not  expected  to  compete  for  the  League  Championship. 

108.  No  scheme  as  described  in  the  immediately  preceding 
paragraph  has  ever  been  agreed  to  by  the  Major  League  Baseball 
Players  Association  following  bona  fide,  arras  length  bargaining 
in  pursuit  of  their  own  labor  policies. 

109.  No  provision  of  the  National  Labor  Relations.  Act  or 
any  other  labor  law  or  regulation  requires  the  Teams  to  agree 
to  or  to  implement  an  unreasonable  restraint  of  the  ability  of 
individual  teams  to  improve  the  quality  of  their  play  through 
competition  for  player  services. 
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110.  Any  difficulty  that  fraachiaea  ir.  snail  markets  may 
have  to  compete  effectively  in  the  market  for  player  services 
IS  directly  attributable  to  unfair  agreftments  currently  in 
place  among  owners  as  to  how  revenues  are  shared.   For  example, 
federal  copyright  law  vests  in  the  home  team  the  legal  right  to 
control  television  transmissions  of  its  games.   All  teams  in 
the  American  League  have  agreed,  in  return  for  the  agreement  of 
the  other  Teams,  to  permit  the  visiting  team  to  transmit  a 
telecast  or  caOslecast  of  the  game  back  to  its  home  territory, 
at  no  extra  fee.   Thus,  the  New  York  Yankees,  who  receive 
approximately  $50  million  for  the  ceible  rights  to  its  games, 
pay  nothing  to  the  Seattle  Mariners  for  the  privilege  of 
transmitting  games  feature  Ken  Griffey,  Jr.,  and  other  Mariners 
back  to  New  York  City;  in  return,  the  Mariners  may  at  no  charge 
transmit  games  played  in  New  York  back  to  Seattle,  although 
they  receive  only  a  fraction  of  the  fees  being  paid  so  that 
fans  can  watch  a  joint  product. 

111.  An  agreement  to  significantly  restrain  competition 
for  player  services  is  not  reasonably  necessary  to  promote 
competitive  balance  among  the  Teams,  or  to  permit  franchises  in 
relatively  smaller  market  areas  to  compete  effectively. 
Indeed,  the  "Salary  Cap, "  "Luxury  Tax, "  and  other  proposals 
that  the  Teams  seek  to  implement  are  not  even  arguably  tailored 
to  this  purpose,  for  these  proposals  equally  affect  good  teams, 
bad  teams ,  rich  teams ,  and  poor  teams . 

112.  Upon  information  and  belief,  a  declaration  by  the 
Court  that  a  "Salary  Cap,"  "Luxury  Tax,"  or  other  scheme  to 
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significantly  and  unreasonably  restrain  the  ability  of 
individual  teams  to  improve  the  quality  of  their  play  through 
competition  for  player  services  is  a  violation  of  Section  1  of 
the  Sherman  Act  would  result  in  the  immediate  recommendation  by 
the  leadership  of  the  Major  League  Players  Association  to  its 
members  that  its  strike  should  end  and  that  the  players  should 
report  immediately  for  Spring  Training. 

DEMAND  FOR  JTOY  TRIAL 

Plaintiffs  hereby  demand  a  trial  by  jury  on  all  issues 
triable  as  a  matter  of  right. 

PRAYSR  FOR  RELIEF 

WHEREFORE,  plaintiffs  pray: 

A.  That  the  Court  determine  that  this  action  may  be 
maintained  as  a  class  action  under  Rule  23(b) (2)  and  (b) (3)  of 
the  Federal  Rules  of  Civil  Procedure; 

B.  That  the  unlawful  combinations,  conspiracies  and 
other  conduct  alleged  herein  be  adjudged  and  decreed  to  be  in 
unreasonable  restraint  of  trade  and  commerce  in  violation  of 
Section  1  of  the  Sherman  Act; 

C.  That  the  Court  enter  a  judgment  after  trial  by 
jury  awarding  Area  Businesses  actual  and  compensatory  damages; 

D.  That  the  Court  order  that  sales  of  season 
tickets  cannot  be  conditioned  on  the  purchase  of  preseason 
tickets  or  the  purchase  of  tickets  when  the  game  is  played 
predominantly  by  replacement  players. 
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E.    That  the  Teams  czmnot  play  replacement  players 
under  the  home  team  name,  in  the  home  team  uniforms,  in  the 
home  team  stadiums . 

F.   That  the  defendants  may  not  in  any  way  police  or 
punish  any  team  manager  or  player  who  refuses  to  comply  with 
the  Teams  in  agreement,  vmderstanding  or  combination,  which 
this  Court  finds  to  be  in  the  exercise  of  illegal  cartel  power. 
G.    That  the  Court  issue  a  Declaratory  Judgment  that 
a  "Salary  Cap,"  "L\ixury  Tax,"  or  other  scheme  to  significantly 
and  unreasonably  restrain  the  ability  of  individual  teams  to 
improve  the  quality  of  their  play  through  competition  for 
player  services  is  a  violation  of  Section  1  of  the  Sherman  Act. 
DATED:   March  13.  1995. 

Respectfully  submitted, 
HAGENS  &  BERMAN 


By, 


3^^Q- 


Steve  W.  BerTT\an,  WSBA  #12536 
George  w.  Sampson,  WSBA  #23606 

1301  Fifth  Avenue,  Suite  2929 

Seattle,  WA  98101 

(206)  623-7292 

Michael  D.  Hausfeld 
Andrew  N.  Friedman 
Daniel  A.  Small 
Gary  E.  Mason 

COHEN,  MIl^TBXN,  HAUSFELD  &  TOLL 
1100  New  York  Avenue  N.W. 
West  Tower,  Suite  500 
Washington,  D.C.  20005 
(202)  408-4699 

Anthony  D.  Shapiro 

ROHAN,  GOLDPARB  &  SHAPIRO 

600  University  Street,  Suite  1601 

Seattle,  WA  98101-3112 

(206)  467-0298 
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Don  Barrett 
BARRETT  LAW  OFFICES 

'  404  Court  Square  North 

Lexington,  MS   39095 

'  (601)  834-2376 

'  Gordon  Ball 

LAW  OFFICES  OF  GORDON  BALL 
Suite  750,  Nations  Bank  Center 
Knoxville,  TN  37902 

'  (615)  525-7028 

*  Attorneys   for  Plaintiffs 
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Additional  Submissions  for  the  Record 


George  N.  Spitz 

YorlniOe  ^'tation 

r.O.  Bos  6891 

New  York  NY  10128-U017 

(212)  348-2224  phone 

(212)  348-2225  fas 


Testimony  Submitted  George  N.  Spitz  To  Senate  .ludic. ary  Commitioc 
regarding  "Professional  Daseball  Antitrust  Reform  i \ct  of  1995" 

The  Senate  Judiciary  Committee  should  explore  stronger  oversight  of  the  Department 
of  Justice's  Antitmst  Division  before  repealing  the  alleged  impunity  Ma,  r  League  Baseball  en- 
joys from  antKmst  compliance.  The  Senate  Judiciary  Commiuee  should  be  careful  oi  taking 
action  that  might  limit  expansion  of  baseball  to  qualified  cities  and  st  ites  Despite  a  \/irtual 
doubling  in  population,  the  United  Statos  now  has  two  less  maj^r  league  team  ihan  it 
did  In  1941  {See  II  belovv^ 

A.  Laws  should  be  enacted  by  Congress  rather  than  the  Supreme  Court  Congress  has  al- 
ready spoken. 

B.  The  Sherman  Antitrust  Act,  passed  in  1890  over  20  years  after  proiessional  baseball  covn- 
menced  operation,  provided  no  exemption  for  baseball  or  any  othei  sport  Basetelis  claim 
to  immunity  is  Ijased  on  a  1922  SLpreme  Court  decision  '  That  1922  decision  was  based  :o  a  de- 
gree on  the  fact  professional  baseball  did  not  tfien  involve  "commerce"  acioss  state  lines.  However, 
this  was  prior  to  itie  txoadcasting  and  televising  of  basebail  contests  fum  one  state  to  another, 
which  definitely  does  involve  "commerce"  from  one  state  to  another. 

C.  Uanv  Supreme  Court  determinadons.  rtotabtv  those  involving  Si-areaation,  chilu  labor, 
capital  ourmstmein.  and  AN  1 11  RUST  have  been  overturned  by  latei  Supreme  Courts. 

1.  DespHe  PIcisv  v.  Ferguson,  a  Supreme  Court  c'e-ision  (1P06)  sanctioning  the  'sepa- 
rate t>ut  equaT  doctrine  in  put)llc  ^dities,  ttie  Bsenhower  admi.  listration  Departinenl  of 
Justice  fUed  an  amtcua  curae  tinef  In  tavor  ot  outlawing  segregation  in  Brown  v  Board  of 
Educatloiu  a  decision  (1954)  that  effectively  uoomed  "separate  but  equal"  schools^ 

2.  The  Supreme  Court,  in  the  first  ruling  (1895)  on  the  Shermi.n  Antitrust  Act  United 
States  v.  E.C.  Kniitt  Co..  curtaled  federal  regulation  of  monopolies  by  placing  national 
manufactufers  beyond  the  reach  of  the  Constitution  The  Supreme  Court  overtumed  tliis  deci- 
sion (1897)  follQwinQ  action  brougtit  lay  the  ffooseveff  administraticn  in  National  La  nor  Re- 
lations Board  y.  Jones  A  LauahMn  Steel  Corp.' 

D.  On  a  national  scale,  the  monopolistic  privileges  enjoyed  by  profei>sioiial  sports  al^o  pre- 
vent cities  including  Buffalo,  Ptwenix,  Charlotle,  Jacksonville,  Tampa,  New  Orleans,  Indiaoapolis, 
Washington,  SALT  LAKE  CITY,  LOUISVILLE,  San  Antonio  arxJ  several  suburban  counties  fiom 
fielding  baseball  teams.  Denver  and  Miami  were  the  onl/  cities  admitted  by  major  league  baseball 
in  recent  years.  FolOMng  a  screening  process  closed  to  the  public,  Denver  and  Miami  paid  $90 
millon  entry  fees  Major  League  Basetiall  now  reportedly  demands  S140  million  from  Phoeni>. 
Tampa  Bay-St  Peterstxirg  arxl  Northern  Virginia  for  a  franchise 

1 .  Phil  Roof,  manager  of  the  SALT  LAKE  CITY  AAA  Baseball  team,  saiil  of  the  SAL  i  LAKE 

CITY  ballpark    "This  is  a  major  league  facili'    " 

2.  The  $90  -  $140  million  entrance  fees  might  better  be  utilized  tc/varJs  the  consi.  action 
of  ma^jor  league  facilities  in  new  cities  thus  relie-  -"g  hardpressed  taxpayers  of  build  ng  and 
renovation  costs  required  to  house  major  league  baseball  teams 

E.  The  same  monopolistic  conditions  that  prevent  cities,  such  as  Salt .  ake  City,  etc.  fiom  en- 
joying major  league  basetjall  also  exist  in  major  league  football,  basketbol.  and  hockey  ett  which 
do  not  claim  a  Supreme  Court  Decision.     
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II.  The  United  States  now  contains  two  less  major  league  baseball  t^anis  than  in  1^41,  al- 
though the  population  has  nearly  doubled  (1940  pooulation  -  131.669,  275:  1993  population  - 
258.245,000)*. 

A.  In  1941,  Major  League  baseball  consisted  of  8  National  League  tea.Jis,  8  American  L.eugue 
teams  and  1 2  Negro  League  teams  For  a  total  of  2i  Maior  League  tean,  s  in  the  United  States 

B.  In  1995,  Major  League  baseball  consists  of  14  National  League  tviams  and  14  Anierican 
League  teams,  2€  Maior  League  teams  /n  the  United  States  and  2  In  C  anada 

III.  Talent  exists  for  an  immediate  expansion  of  Major  League  Baseball  to  40  teams  and  :> 
follow-up  growth  to  45  teams. 

A.  Each  of  the  28  Major  League  teams  has  a  roster  of  40  players,  yei  only  25  are  allcwed  to 
"suit  up"  at  one  time  during  the  season. 

B.  UUIizing  the  15  excess  players  on  each  Major  League  roster  presides    ample  qiialifled 

nrianpower  to  immediatelv  staff  an  additional  17  teams  with  rosters  of  25  players  each  Subtract- 
ing Vancouver  and  Mexico  City,  this  leaves  room  for  IS  more  Maior  Le.tgue  Baseball  tca/ns  iji 
the  United  States. 

1.  The  following  are  the  next  ranking  15  Major  Markets  in  the  United  States  that  do  not 

have  a  professional  Major  League  Baseball  team:  (Some  are  larger  liian  the  26  Unite'.l  States 
Metropolitan  areas  that  do  have  Major  League  teams  )  Washington  DC  -Md-Va  (8),  Mhoenix 
(20),  Tampa-St.Petersburg-Cleatwater  (21),  Sacramento  (26),  NorfoL(-Viiginia  Beach-Newport 
News  (28),  Columbus  (29).  San  Antonio  (30),  Indianapolis  (31),  New  Orleans  (32),  Buffaio- 
Nagara  Falls  (33),  Chartotte-Gastonia-Rockhill  (34),  Providence-Pawtucket-Fall  R\wi  (35), 
Hartford-New  Britain-Middletown  (36),  Orlando  (37),  SALT  LAKE  ClPi'-Ogden  (38)^ 

i.  All  are  substantially  bigger  than  Green  Bay  (158),  which  successfully  support-.  Major 
League  football. 

11.  Despite  a  last  place  team,  Buffalo's  American  Association  minor  league  team  19S4  atten- 
dance jiumbered  982.'483^  and  SALT  LAKE  CITTS  Pacific  Coast  League  minur  team 
1994  attendance  totaled  713,224.'  These  figures  are  substantially  higher  than  Denver's 
American  Association  minor  league  team  attendance  of  347,616  in  1992*,  the  year  prior 
to  Denver's  admission  to  the  major  leagues 

2.  Due  to  the  excellent  talent  available  in  tlie  minor  league  systein,  at  least  five  more  cit- 
ies should  qualify  for  League  teams  in  the  next  three  years 

3.  The  following  are  the  next  ranking  5  Major  Markets  in  the  United  States  that  do  not 

have  a  major  league  team.  Rochester  (39),  Nashville  (40^  Memphis  (41),  Oklahoma  City  (42), 
LOUISVILLE  (43). 

i.  LOUISVILLE'S  American  Association  minor  league  team  1994  attendance  nunabered 
573,174',  also  substantially  higher  than  Denver's  American  Assouiation  minor  league  team 
attendance  of  347,616  in  1992'",  the  year  before  Denver  was  admitted  to  the  major 
leagues,  realizing  in  that  first  year  attendance  of  4,483.270,  j.n  all  time  Major  League 
record  ' ' 

IV.  In  considering  the  "Prcfessional  Baseball  Antitrust  Reform  Act  of  i996",  the  ienate 
Judiciary  Committee  should  consider  the  following  questions: 

A.  Would  not  the  r::o.'  desirable  course  be  to  first  urge  Mrs.  Ann  Binjaman,  Assistant  Attor- 
ney General  In  charge,  Antitrust  Division,  US  Department  of  Justice  ai  id  her  superior,  /Vttorney 
General  Janet  Reno  to  seek  consent  decrees  from  Major  League  BasebjII  and  other  spous,  (i  e  , 
the  National  Football  League  (NFL),  The  National  Basketball  Assooiatioi  i  (NDA)  and  the  National 
Hockey  League  (NHL))  mandating  reasonable  expansion  without  asseL.siny  excessive  fees  that 
would  t3e  passed  on  to  municipal  taxpayers  who  would,  consequently,  have  to  nnance  the  facilities'-' 

B.  Might  Legislation  enacted  allegedly  to  settle  the  current  dispute  be^i/veen  Baseball  owners 
and  Rayers  actually  place  a  stamp  of  approval  on  the  1922  decision  of  the  Supreme  Court  and, 
thus,  sanction  the  morxjpolistic  practices  of  organizeJ  professional  spons  in  the  United  States  to 
the  detriment  of  the  hard  pressed  taxpayers  of  municipalities  throughout  ti  le  United  States  '' 

V.  Professional  Sports  Owners  use  either  an  alleged  exemption",  such  as  in  Basel^all,  or 
foilure  on  the  part  of  the  US  Department  of  Justice  and  the  Courts  to  break  up  the  Football, 
Basketball  and  Hockey  cartels  for 

A.    depriving  athletes  of  the  independence  enjoyed  by  international  pi  ofessional  socc^  r  i>lay- 

ers  with  no  loss  of  popularity  to  the  game  and  Americans  in  all  other  lines  jf  work 
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B.  restricting  the  growth  of  professional  spoit  teams  to  circa  World  W  ar  1 1  levels. 

C.  extracting  virtual  extortion's  from  prospective  private  franchise  se^iiers  and  gove.nnten- 
tal  unfts  thai  have  or  desite  teams. 

1.  Denver  and  Miami  were  the  only  cities  admitted  by  major  league  baseball  iit  recent 
/ears.  FoloMng  a  screening  process  closed  to  the  put>lic,  Denver  ai  id  Miami  paid  $0u  million 
entry  fees.  Major  League  Basetsall  rK3w  reportedly  derr^nds  $1 40  million  from  Phoenix,  Tampa 
Bay-St  Petersburg  and  Norltiem  Virginia  fbr  a  frarKhise  In  the  instance  of  Denver,  Phoenix, 
Tampa  Bay  and  Northern  Virginia  These  exortxtant  entry  fees  might  moe  equitably  be  used  to 
defray  at  least  a  significant  portion  of  the  cost  required  to  txjild  Majoi  League  Stadiums  which 
now  must  tie  finanoed  entireiy  bf  the  taxpayers,  many  of  wtiom  are  not  t)aseball  fans 

2.  Charles  A.  Gargano,  chaimian  of  the  New  York  State  Urban  Development  Corpuration. 

said  George  Steinbrermer,  President  of  ttie  New  Yort<  Yankees  "hasri't  been  satisfied"  vvith  the 
cities  $600  milion  plan  to  nervivate  Yanl<Be  Stadium  with  1 00  luxury  boxes  and  a  nev^  bridge 
over  the  Harlem  River. " 

3.  SL  Petersburg  butt  ■  domed  stadium  to  attract  a  baseball  tea>n.    Chicago  White  Sox 

owner  Jerry  Reirtsdorftfien  sldllfUly  played  the  Florida  municipality  off  against  Illinois  public  offi- 
dats,  leeAzing  a  new  govemment  (inarKed  ball  parte  In  Chicago,  rerit  free  each  year  until  the 
White  ScK  sel  1.2  milion  ticicets  arxj  earn  $10  mlion  radio  arxj  TV  income." 

4.  St  Louis  Is  spending  S720  mMlon  fbr  a  new  domed  stadium  and  various  other  ameni- 
ties r  order  to  persuade  Los  Angeles  Ram  owner  Georgia  Frontlere  (o  transfer  the  Rai  ns  foot- 
ball team  from  the  LA  area'' 

VI.  Action  by  Mrs.  Arm  Bingaman,  Assistant  Attorney  General  in  Charge  of  the  Antiti  jst  Di- 
vision could  provide  reief  to  hard  pressed  municipal  administration:^  in  the  United  States 
which  are  fdced  with  the  Hobson's  choice  of  eittier  raising  taxes  to  build  or  rerwvate  stadiums 
for  sports  owners  or  losing  franchises  to  other  municipallties  willing  to  pay  often  exorbitant 
prices 
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STATEMENT  OF  JUANK  C.  SULLIVAN  REPRESE3VT1NG  SPORTS  FANS  UNITED 

AND  FANS  FIRST  BEFORE  THE  SUBCOMMTITEE  ON  ANTI-TRUST  BUSINESS 

RIGHTS  AND  COMPETITION  OF  TH     COMMITTEE  ON  THE  JUDICIARY 

UNITED  STATES  SENATE 

l-TiBRUAR^'  15,  1995 


Mr.  Chairmiui  and  Mwn.Jcrs  of  the  Cominittee: 

My  name  is  Frank  Sullivan  and  I  am  tesdiying  on  behalf  of  New  York  based  Sports  Fans 
United,  Qeveland  based  Fans  First,  and  our  thousands  of  members  nationwide.  In  support  of 
our  efforts,  we  have  here  today  a  petition  calling  lor  the  repeal  of  Major  League  Baseball's  Anti- 
Trust  Exemption.  We  have  registered  more  than  15,000  signatures  from  around  the  country. 
Our  efforts  have  been  typical  of  other  fans  and  fan  groups  around  the  country.  We  have  written 
to  Major  League  Baseball  and  the  Players  Association,  sportswriters  and  Congress.  We  have 
devoted  time  and  efforts  to  radio,  television,  newspaper,  and  other  media  and  have  testified 
before  Congress. 

This  committee  will  hear  today,  as  have  similar  past  committees,  the  same  tired  testimony  of 
Major  League  Baseball  concerning  the  importance  of  the  Anti-Trust  Exemption  to  the  stability 
of  the  game  and  to  the  protection  of  their  "covenant"  with  the  fans.  After  eight  contract 
expirations  in  Major  League  Baseball  and  the  eight  concurrent  destructive  work  stoppages. 
Congress  must  now  confront  its  contributing  complicity  to  this  problem  in  the  form  of  its 
inaction  on  the  question  on  of  the  Anti-Trust  Exemption,  in  league  with  the  hostage  taking  and 
extortion  exercised  by  both  sides  of  this  labor  dispute  against  its  consumers,  and  your 
constituents. 

We  are  currently  facing  the  prospect  of  replacement  player  baseball,  which  many  fans  welcome 
as  a  fitting  retribution  for  a  greedy  Players  Association  that  held  our  game  hostage  one  time  too 
many.  It  is  hard  to  argue  with  this  view  given  the  obvious  facts  of  ungrateful,  gifted,  young 
men  millionaires  who  seemingly  hold  t>'';  very  people  to  whom  they  owe  thdr  wealth  and 
success  in  contempt.  Yet,  a  better  understanding  of  the  issues  surrounding  the  work  stoppages 
in  Major  League  Baseball  reveals  that  the  Anti-Trust  Exemption  effectively  eliminates  the  most 
effective  avenue  of  dispute  resolution  mechanism  in  the  world,  the  U.S.  Justice  System,  flawed 
as  it  is,  fix>m  the  players,  thereby  reducing  their  options  in  negotiating.  While  many  fans  would 
love  to  see  the  ridiculous  level  of  players  salaries  reduced,  this  fight  should  be  battled  out  in  the 
courts,  just  like  the  most  recent  Is^r  disputes  in  professional  football  and  basketball  and,  most 
importantly,  like  the  manner  which  is  available  to  the  rest  of  the  citizens  of  this  country.  Give 
the  players  their  day  in  court,  win  or  lose,  it  will  put  aU  of  the  parties  bai:k  where  they  belong, 
owners  in  the  club  house;  players  on  the  field;  fans  in  the  stands  (enjoying  their  tax  dollars  hard 
at  work  in  the  fonn  of  nearly  every  Major  League  baseball  park  built  since  19S8);  and  the 
lawyers  out  of  our  faces,  and  back  in  court. 

\s  for  Major  League  Basdall's  claim  that  the  Anti-Trust  Exemption  lends  needed  stability  to 
baseball,  in  your  investigation  of  this  exemption  you  must  ask— stability  for  whom?  Stability 
for  the  minor  leagues  where  in  the  six-year  period  from  1987  to  1993,  one  in  four  affiliated 

minor  league  teams  moved,  abandoning  towns  and  billparks  which  are  95%  publically  funded, 
to  other  cities  which  met  the  anti-competitive  thinking  of  Major  League  Baseball?  Just  last  year, 
during  Daytoi,  Ohio's  aiiempt  to  lure  a  single  A  min  r  league  club,  the  owner  of  the  Cincinnati 
Reds  stated  that  there  was,  "no  way  she  would  allow  baseball  in  Dayton,"  with  a  nod  and  a  wink 
to  the  Anti-Tust  Exemption.  Stability  for  Major  I.eajue  franchises?  Who  really  believes  that 
this  arcane  aberration  in  the  law  had  more  to  do  (or  anything  to  do)  with  the  Cleveland  Indians 
remaining  in  Cleveland  than  the  statc^of  the-arl  tax-payer  funded  $171  million  ballpark. 
Interestingly  enough,  the  State  where  this  argum«ait  is  pulling  the  most  weight  is  Illinois  .vhcie 
representative  Hyde,  new  Chairman  of  the  House  Judiciary  Committee,  and  Senators  Simon  and 
Braim  appear  to  be  strong  supporters  of  maintaining  the  strike  ridden  status  quo.  Perhaps  they 
should  more  carefully  consider  whether]!  was  the  Anti  Trust  Exemption  that  kept  the  White  Sox 
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in  Chicago  or  the  tax  dollars  of  their  constituents  who,  through  the  last  minute  efforts  of  dien 
Governor  Thompson  and  the  $tnte  I  legislature,  gave  the  owners  of  the  White  Sox  a  tax-funded 
brand  new  $150  million  stadium  with  a  $2  millior  maintenance  subsidy  and  ticket  sale 
guarantees.  Stability  for  who?  The  Anti-Trust  Exemption  clearly  substantially  limits  the  rights, 
not  only  of  players,  but  of  communities  and  consumers  as  well,  in  favor  of  *sbd>ility*  for  M^or 
Leagtie  Baseball  owners,  only. 

We  greatly  appreciate  President  Clinton's  willingness  to  stq;  up  tu  the  plate  for  fans,  in  at  least 
an  acknowledgement  that  the  concerns  of  Americans  are  sometimes  heard  i>i  Washington.  But, 
we  are  not  advocating  further  government  involvement  in  baseball.  We  are  urging  Congress  to 
get  government  out  of  the  business  of  baseball  and  to  apply  the  same  laws  of  commerce  aiH)  fair 
competition  that  the  rest  of  the  country,  including  all  other  professional  sports,  must  abide  by. 

When  fans,  players,  sportswriters  nationwide,  editorial  columns  from  daily  newspapers  aiKl 
business  and  political  journals  and  magazines  from  aroimd  the  country  all  urge  repeal;  when  the 
last  Supreme  Court  majority  which  reviewed  this  Exemption  opined  that,  "professional  basd>all 
is  a  business  and  is  engaged  in  interstate  commerce,"  and  that  the  Anti-Trust  Exemption  is  'an 
anomaly"  and  "an  abmution.'  and  "an  inconsistency  and  iUogic  of  long  standing  that  is  to  be 
remedied  by  Congress  and  not  by  this  court";  when  the  President  at  the  urging  of  concerned 
citizens  calls  for  congressional  action;  when  every  knowledgeable  voice  calls  for  repeal,  except 
of  course  the  M^or  League  Baseball  owners  who  are  the  direct  and  only  beneficiary  of  the  Anti- 
Tnist  Exemption,  one  must  wonder  what  'tands  in  Oie  way  of  congressional  action?  Some 
commentators  have  suggested  that  the  owners  are  using  their  money,  power,  and  influence  to 
cover  all  bases  in  Congress.  One  Cleveland  radio  personality  went  so  far  as  to  charge  thai  Oie 
more  than  15,000  signatures  on  our  petition  urging  Congress  to  repeal  the  Anti-Trust  Exemption 
will  have  no  impact.  In  fact,  he  stated,  "50,000  signatures  would  not  make  a  diffierence,  imless 
of  course  each  had  a  $1,000  check  with  it.' 

Dc^ite  the  cynicism  that  pervades  this  cotmtry,  and  is  magnified  by  the  media,  we  still  believe, 
as  do  the  15,000  people  who  signed  our  petition,  and  the  millions  whose  feelings  they  represent, 
that  our  government  is  not  for  sale  and  that  the  votes  of  yoi''  constituents  and  the  best  interest 
of  citizens  and  consumers,  to  the  extent  they  are  to  be  considered  and  protected  by  this  body, 
are  more  important,  more  powerful,  and  more  persuasive  than  &ine  or  money. 
With  that  belief,  it  is  our  strong  view  that  questions  of  exemption  from  this  nation's  Anti-Trust 
laws  or  exceptions  to  this  country'.«:  ."ules  and  regulations  of  fair  competition  are  not  between  the 
owners  and  players  of  Major  League  Ba.scball  but,  \  :twecn  C!ongress  and  the  People.  When  the 
facts  of  Major  I>eague  Bas^all's  Anti-Trust  Exemption  and  its  destructive  role  on  our  nation's 
national  pastime— past,  present  and  future  if  left  jnchangcd— are  viewed  in  this  light,  this 
Congress  must  then  act  to  rqjeal  the  Anti-Tru.';t  Exemption  in  its  entirety,  and  stand  and  deliver 
on  its  promise  to  America  to  gel  government  out  of  'he  lives  of  ordinary  citizens,  get 
government  out  or  those  places  it  docs  not  belong    to  get  government  out  of  the  business  of 
Baseball. 

Finally,  baseball  fans  and  citizens  around  this  country  should  find  it  fittingly  ironic  that  just  last 
month  Congress  passed  legislation  rtspealing  or  rev_^^dng  its  prior  exemptions  from  many  of  the 
laws  it  has  pasxd,  imder  which  the  rest  of  the  citizens  and  businesses  in  this  country  must  live 
and  work.  Quite  --imply,  if  it  is  right  for  the  People  and  right  for  our  Congress,  it  is  right  for 
Major  League  Baseball,  too.  Accordingly,  we  urge  Ciis  Congress  to  do  the  right  thing.  Repeal 
the  Anti-Trust  Exemption  and  get  our  government  out  of  the  business  and  problems  of  Baseball. 

Thank  you. 
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